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SYLLABUS. 


A voluntary appearance in court does not waive defendants time to plead. Ik 
only wayes informahty of process and service. - 


ASA IIARKER, e a) 


Bow 


vs. 
ARTHUR FAHIE. | 
OPINION OF BOIE, JUDGE. F 


This is a suit in chancery where a deeree was rendered iir 
in the court below for the plaintiff. The service was not sufli- 
cient as to time; -but the defendant voluntarily appeared. 
And the question in this case is, did such an appearance by 
the defendant waive his right to time to plead, given him by 
statute as in ordinary cases. Service was had on the twenty- 
fourth of May, and the return day was the second Monday of 
June next following, which was less than twenty days. The 
statute of eighteen hundred and fifty-nine, page eighteen, 
provides that in suits in equity, as well as suits at law, a de- 
fendant may be brought into court either by the service of 
the complaint and notice, or by subpoena, as provided in the 
statute, title one of chapter one, regulating proceedings in 
suits in equity." And such statute provides that no defendant 
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in equity shall be compelled to plead, answer or demur, in 
less than twenty days:after the service on him. 


The statute referred to above, under title one, chapter one, 
is on page one hundred and-ninety-eight, section twenty-two, 
of the bound statutes of this state; and provides that if’the 
subpeena shall have been served thirty days before the return 
day thereof, the defendant shali cile his plea, demurer or 
answer to the bill on or before ‘the third day of the term 
at which the process is returnable. If it shall haye been 
served less than thirty days before such return day, the de- 
fendant shall file his plea, demurrer or answer, within thirty 
days next after such return day. [ think the statute of 
eighteen hundred and fifty-nine, above referred to, only mod- 
ified the statute just referred to, so as to shorten the time of 
serviee from thirty to twenty days, where plaintiff chose to 
commence his suit by notice instead of subpoena. The prac- 
tice in chancery remained as before; that is te say, defendant 
was to plead, demur or answer on the third day of the return 
term if service had been thirty days, or within thirty days 
after the return day if service had been less than thirty days 
before the return day. The evident intention of the legisla- 
ture was to enable parties to bring suits in equity by service 
of notice instead of subpcena; and if no provision as to time 
of service in chancery had been made, then ten days service 
would have been sufficient, as in other cases of services of no- 
tice. But in cases in chancery, twenty days is fixed for the 


“time of services of notices. And if had been the intention 


to otherwise change the chancery practice, it would have been 
set forth. Then we would have had two methods of practice 
in chancery, which would have led to confusion. I think the 
better construction of the statutes is, that the new statute only 
shortened the time of service and left the practice in other 
respects as it was. i 

It is also contended that, as the defendant appéared volun- 


CARTER VS. CHAPMAN, 5 


tarily and made a motion in the ease, he not only waived all 

informality of service of process, but that he waived his time 

to plead. I-think this would be conveying the effect of an 
appearance too far. If a defendant appears in court volunta- 
rily, he is uhder no disabilities he would not be under if reg- 
ularly brought into court by due 8eérviee of process. If 
| brought into court by subpcna or notice, he would have the 
| time which the law allows him to plead, and I think he should 
have the same time if he appears and waives service. 

Judgment reversed, 


“SYLLABUS. 


The claimant of a donation land claim undér act of congress of the twenty-scventh 
of September, eighteen hundred and fifty, must set the Iand apart for lis own 
uso, and designate it by boundaries with reasonable certainty, and any substan- 
tial change in the Iocation will be an abandonment of his claim and tho taking cf 


a new one. A married woman cannot be deprived of her real estate except by 
her deed. 


THOMAS CARTER, . | 
Ow a‘ t 
W. W. CHAPMAN AND WIFE. | 


OPINION OF BOISE, JUDGE. 


This is a suit in chancery to settle the title to lot W in the 
eity of Portland. The history of the case is as follows: W 
W. Chapman (the husband of Margaret Chapman) conveyed 
this block to D. H. Lownsdale in eighteen hundred and fitty. 
On the tenth of February, eighteen hundred and fifty-two, D. 
II. Lownsdale and wife conveyed the same to Carter (the 
plaintiff) Since that time, a patent to the land claim, incIud- 


6 DECISIONS OF THE SUPREME COURT. 


ing block W has been issued to said Margaret F. Chapman, it 
being her portion of a donation right to her husband and her- 
self, under act of congress of the twerith-seventh of September, 
eighteen hundred and fifty, donating Tand to settlers in Oregon. 

The complainant ïn this case claims: that at the time 
Lownsdale and ~wife-conveyed to him, ‘they were the owners 
in fee of the land, including this block W, as claimants under 
said aet of congress of the twenty-seventh of September, 
eighteen hundred and fifty, and that he got from them by 
their deed and indefeasible title ; and claims that at that time 
Lownsdale and wife had complied with all the requirements of 
said act of congress, so as to entitle them to the grant of land, 
including this block W ; and-eomplainant asks that the court 
decree that, as said Margaret F. Chapman has obtained the 
patent wrongfully, she be declared a trustee of said lot W for 
the use of eomplainant. 

As this is purely a matter of-evidence, we have looked into 
the testimony for the facts. It seems that about eighteen 
hundred and forty-cight, or more than five years before the 
execution of the deed of Lownsdale and wife to Carter, Lowns- 
dale settled on and held a land claim under said act-of con- 
gress, lying west of the Portland claim; that at that time one 
Pettygrove was holding and claiming the Portland claim; 
that the boundaries between these claims were in dispute be- 
tween claimants Lownsdale and Pettygrove; that Lownsdale 
"was 1esiding on the disputed ground; that in eighteen hun- 
dred and forty-nine Lownsdale bought out Pettygrove and 
went into actual possession of the Portland claim as claimant, 
and abandoned his former claim, all but the small portion 
that was in dispute between him and Pettygrove; and that 
Lownsdale then, for the first time, became the claimant of the 
Portland land:claim, including this block W. But it is con- 
tended by the counsél for Carter that, as Lownsdale actually 
resided on and cultivated the disputed tract which had been 
claimed by himself and Pettygrove (before he bought out Pet- 
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tygrove), and which was a small strip of land onthe west end 
of ‘the Portland claim as held by Lownsdale after his purchase 
of Pettygrove, such residence and cultivation is a substantial 
compliance with the act of the twenty-seventh of September 
eighteen hundred and fifty. 

That is to say, it is contended that if a settler actually re- 
sided on and cultivated one corner of six hundred and forty 
acres of land, claiming it all as a land claim for a time, then 
abandon six hundred acres more on the other side of his resi- 
dence, which he obtains by the abandonment of another set- 
fler. This last is in contemplation of law the same claim. 

T think this view is erroneous—it would be substantially 
taking à new claim. For, in order to take a donation land 
claim, a person must segregate his claim from the rest of the 
public domain, and fix its boundaries with reasonable certain- 
ty, so that others may knew what land he claims and be en- 
abled to take claims adjoining to his. 

The claimant must also be in actual possession of the land 
he claims, and he cannot be said to be in possession of land he 
does not claim. He must exercise over it acts of ownership, 
such as would make his possession adverse. It cannot be said 
that Lownsdale exercised acts of ownership over the Portland 
claim until after he bought it of Pettygrove and went into 
possession of that purchase; for prior to that time Pettygrove 
was in possession, and Lownsdale acknowledged that posses- 
sion and recognized him as the'rightful owner. 

It is clear from the evidence that Lownsdale’s right to the 
land, including block W, did not accrue until after he bought 
out Pettygrove, in eighteen hundred and forty-nine, "Conse- 
sequently, Lownsdale had not, at the time himself and wife 
gave the deed, resided on and cultivated the land for four 
years, as the laws of the twenty seventh of September, eighteen 
hundred and fifty, requires to perfect his right to the land. 
And this disposes of this part of the case in favor of the de- 
fendants. And I will here remark that, as this question is 
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settled by the evidence, the court does not intend to express 
an opinion as ‘to what would be its holding had the faets been 
as claimed by the complainant, as that involves questions of 
importance affecting our land system in this state. These 
questions, therefore, are left until they shall be more filly 
presented to the court. d 

There is another matter relied on by the plaintiff, which is, 
that the deed of Chapman to Lownsdale estopps the title to. 
Chapman’s wife, she having notice of the deed before her 
title from the United States government became perfected. 
On this point the evidence leaves the question of notice in 
doubt. But I think it makes no difference whether she had 
notice or not. 

This land having been lawfully granted to her, and iis 
being a married: woman, the title cannot be taken from her 
except by her deed, properly executed. 

The deeree of the court below is affirmed. 


I&COB T. HUNSAKER, appellant, 
VS. 


STEPHEN COFFIN, appellee. 


APPEAL FROM MULTNOMAH 


On the twenty-fourth day of July, A. p. eighteen hundred and fifty-five, 
Hunsaker obtained a judgment in the district court of Oregon territory for Mult- 
nomah county against Coffin, in the sum of two thousand and ninety-seven and 
thirty one-hundreths dollars. The complaint was filed July twenty-fourth, 
eighteen hundred and fifty-five. Summons was issued and porsonally served on 
the same day. The summons required Coffin to appear in that district court forth- 
with, and answer the complaint, or the plaintiff would take judgment. That court 
rendered judgment on the next day, July twenty-seyenth, eighteeh hundred aud 
fifty-five, which judgment reads thus : 
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«JACOB HUNSAKER 
y th. 


"USTEPHEN COFFIN. 

“The plaintiff, by Wait and Kelly, comes, and the defendant, though duly 
* enlled, comes not, but makes default, and the court having assessed the dam. 
“ nges of plaintiff to two thousand aud Tunety-seven dollars and thirty cents, it is 
** considered that tho plaintiff recovor of the defendant his damages aforesaid, and 
t algo his costs. [ngreda] CYRUS OLNEY, judge ” 


On the twenty-ninth day of October, x: D. 1863, Hunsakor, by his attorneys, 
Wilhams and Hluelat, filed in the eirent. court below, under seotion two hundred 
and ninety-two of the code, a motion for the allowance of an order for the issuing 
of execution upon smd judgmont, and proper stops were taken to bring the 
question to ar issues and upon the twenty-second day of December, 4. D. eighteen 
hundred and sixty-three, tho court below refused the motion, from which refusal 
Hnunsaker appealed, and bas brought the transcript here, 

G.H. WILLIAMS, for appellant. 

J. H. MITCHELL, for appelleo, 


Wasson, J. 

Section two hundred and ninety-two of the code of civil 
procedure enacts that, * whenever, after entry of judgment, 
a period of five years shall elapse without an execution being 
issued upon such judgment, thereafter an execution shall not 
issue, except as in this section provided ;” and whatever steps 
are required therein seem to have been praperly taken by the 
parties below, and the question in this court is narrowed down 
to an aflirmanee by appellant that the judgment rendered 
July twenty-fifth, eighteen hundred and fifty-five, was still 
valid and binding, and a denial by appellant of such validity, 
with an assertion that such judgment was wholly void. Coffin 
avers that the district court had no jurisdiction of the person 
of the defendant at that time, so as to warrant the entry of 
judgment, and in that way attacks the judgment set up in 
this motion, The process by which, in eighteen hundred and 
fifty-five, the district court could obtain jurisdiction of the 
person of a defendant was a writ of summons, and the stat- 


utes then in force clearly set forth the requisitions to be con- - 


tained therein. Title three, section twenty-tive, statutes of 
24 s 


a 
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eighteen hundred and fifty-four, page eighty-five, provides, 
“that at any time after filing the complaint, the plaintiff may 
have a summons issued, which shall be directed to the defend- 
ant, and shall be signed by the clerk and issued under the 
seal of the court, and shall be made returnable on whe that 
day of the next term of the court.” Section twenty-six further 
recites, that “the summons shall require the defendant to ap- 
pear and answer the complaint, or that judgment, by default, 
will be taken against him; 1. if he be served in the county 
in which the action is brought, ten days before the term of 
court, <c., and he shall appear and-answer the complaint on 
the return day of the summons ;” and it further provides, “if 
he do not have such ten days’ notice, then defendant shall 
have until the first day of the term next after the return day 
of the summons.” 

The first question arising here is: Was the summons by 
which Coftin was sought to be bronght into court in eighteen 
hundied and fifty-five a legal and valid onet—and then, was 
the service such as would give the court jurisdiction ¢ 


The summons in question, so far as is necessary for present 
purposes, is as follows: “To Stephen Coffin, defendant: In 
the name of the United States of America, you are required 
to appear in the district court of the county of Multnomah, 
in the,territory of Oregon, forthwith, and answer the com- 
plaint of Jacob T. Hunsaker, a copy of which is hereunto an- 
nexed, or the plaintiff will take judgment against you for the 
sum of one thousand six hundred,” &c., and service was made 
apon Coffin on the day of its issuing. j ' 

Evidently one of the main requisites of a satisfactory sum- 
mons was omitted, and a very arbitrary and illegal provision 
inserted in lieu thereof Instead of notifying the defendant 
to ^ appear and answer upon the return day of the summons,” 
whieh would have been on the first day of the next term, it 
required him to appear and answer forthwith. No rule of 
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construction has been better settled than that, when the steps 
by which a defendant is to be brought into court are set forth 
in the statutes, such steps must be clearly followed, in order 
that the cowt may have full-jurisdiction of the person. 
(1 Hill, 180; 2 Kernan, 575; 6 Abbott’s Pr.'R. 162.) While 
the pretended summons omitted one of the most material 
[provisions], it contained one that was never contemplated, 
and one that was wholly illegal. 


It follows that a service of such a wiit would have no bind- 
ing foree upon defendant, or compel him to appear and an- 
swer, any more than would the serviee of so much blank 
paper. It would require either the proper issuing and serving 
of a new summons, or such an appearance of Coffin as would 
waive defective process and service, to give authority to enter 
judgment against him. 


The defendant could as well have been muleted in dam- 
ages, immediately upon the return of the sheriff into comt 
with the writ, as at any subsequent time; and hence the 
action of court would depend upon the celerity with which 
the sheriff would execute service; and if, outstripping defend- 
ant in speed, the sheriff should first arrive at court, plaintiif 
might have judgment, when, by the use of utmost diligence, 
defendant could not get to the place of holding of court in. 
time to prevent it. a 

From the transcript, it seems that the first day of that term 
of court was the day upon which the summons issued, and 
judgment was rendered upon the next day. Section forty- 
seven, title ten, statutes of eighteen hundred and fifty-four, 
provides when judgment may be taken: “Judgment may be 
had on proof of the service of summons and complaint, if the 
defendant fail to answer in the time prescribed by law "— 
evidently referring to section twenty-five, above cited, as the 
first day of the next term of court, and to no other time. In 
this case, instead of any proof of sereice appearing, the only 
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ground for entry of judgment was that defendant did not 
answer when duly called at the court-rooin door. + 

These facts are apparent: Ist. that the summons in question 
was not warranted by law; 2d. no service of any proper sum- , 
mons was read upon Coffin; and 3d. no appearance was made 
by him in said court. It follows most clearly that the district 
court, on the twenty-fifth day of July; eighteen hundred and 
fifty-five, had no jurisdiction over the person of Coffin as a 
defendant in that action, The character of such judgment 
may be easily derived from examination of authorities. In 
Townsley McDonald, 32 Barbour, 604, this doctrine is held: 
* When, in an action commenced by publication, the affidavit 
upon which the order of publication is obtained is insufficient, 
the order is unauthorized and void, and fatally defective in 
itself—the court acquires no jurisdiction—the judgment is 
void, and a purchaser under. it acquires no title.” Also Bige- 
low and Stearns, { Cowen, 269. Authorities in plenty may 
be found which show that a'judgment, recovered without 
jurisdiction of the person of defendant, is void, a mere nullity; 
and apart from any authorities, a common-sense construction 
of the statutes cited clearly discloses that the act of the dis- 
trict court in eighteen hundred and fifty-five, was wholly 
void, and the judgment worthless. 

Appellant insists that this judgment was only voidable, and 
that, while it remained unreversed, was in full force; and 
further, could not be attacked in a collateral proceeding like 
this. The authorities cited by counsel go this far: that, after, 
a court has aequired jurisdiction, and the record fails to set 
out the many subsequént “requisites in its proceedings, the 
appellate court will presume that the court below proceeded 
properly. (See 1 Hill 130; 19 Johnson, 38, and numerous 
other authorities.) Many authorities hold that such will be 
the presumption until the contrary appears. (See Cole and 
Hall, 2 Hill, 625.) And as a general rule, such a judgment 
cannot be attacked in collateral proceedings, ‘That course of - 
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argument and those authorities are scarcely applicable here, 
The case is between the same parties as in the original pro- 
ceeding, the subject matter is identical in both, and no tension 
of terms can make this a collateral proceeding. We hold it 
unnecessary that the judgment of July twenty-fifth, eighteen 
hundred and fifty-five, should have Leen-reversed, before such 
action can be had as was taken by the defendant below. No 
case can be found in which, when the court had not acquired 
full jurisdiction, and that fact appeared in the transcript, any 
such doctrine was enunciated. The ruling has ever been that 
such a judgment could be attacked, even collaterally, by the 
parties directly affected by that judgment and relying thereon, 
(Chemung Canal Bank e. Judson, 8 N. Y. 254; Dobson v. 
Pearce, 12 N. Y. 156.) 

But this case does not core within the rule requiring us to 
investigate that- question. It is not a collateral proceeding. 
The parties and the subject matter are identical; and we hold 
that the defendant might safely ignore the fact that any judg- 
ment had been recovered against him, in favor of plaintiff, 
which would in any event incommode him, or determine any 
of his rights. 

The ruling of the cireuit court and the judgment thereon 
were wholly proper, and that judgment is therefore affirmed. 


= & 
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Z. MOUSSEAV, plaintiff, appellee, 
E v8. ` 
A. VEEDER, defendant, appellant, 


APPEAL FROM MULTNOMAH, 


Mousseau sued Veeder in a Justices’ court to reeover the value of certain bags 
Rage, alledged to have been left with defendant, as a hotel-keeper, and which had 
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been lost. Vocder appealed from a judgment had against him then to tho circuit 
court, and froma like judgment in the circuit court Veeder has appealed his case 
into this court. At tho Juno term, A. D , cighteen hundred and sixty-four, of the 
circuit court, tho cause stood upon a motion to supply defectiyo transcript, until 
the regular panel of trial jurors for that term had been finally discharged. The 
cause was thon called for trial. Tho cireuit judge ordorod the sheriff to summon & 
jury fiom the body of the county; and, upon the appearance of the peraors so 
summoned, ordered the trial to proceed, against the expressed objections of the de- 
fendant, made for the reason of alledged irregularity of such proceedings To the 
summoning and impaneling of such jury, defendant, by hia counsel, objected ; and 
to the over-rulling of those objections defendant excepted, aml brings the record 
and his bill of exceptions here. 

MITCHELL & MEIGS, for appellant. 

IL A. GEHR, for appellee. ’ 


Wirsox, justice. 

The only question submitted is this: Having discharged 

the regular panel of jurors in attendance at that term before 
the calling of this cause for trial, had that court the authori- 
ty to order a yenue for another jury, and, upon the coming in 
of such persons, to compel defendant below-to go to trial un- 
willingly? 
"^ Our attention has been directed to certain provisions con- 
tained in the constitution of Oregon, ant. to certain sections 
in our eode of civil procedure, and upon these it is onr prov- 
ince to determine a rule of practice, 

Article one, section eighteen, of the constitution, provides 
that, “in. all civil cases the right of trial by jury shall remain 
inviolate.” Section nine hundred and twenty-one of the code 
provides that the county court shall “ make from the last pre- 
ceding assessment roll of the county, a list denominated the 
jury list, containing the names of persons to serve as grand 
and trial jürors until the following year, etc." Section nine 
hundred and twenty-six, still further directing, says: “The 
jurors for every term of the cireuit court in the county shall 
be drawn from the names, etc.” selected as in section nine 
hundred and twenty-one. Section nine hundred and thirty- 
seven provides that “whenever, for any reason, the number 
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of jurors, either in whole or in part, required by this eode, do 
not attend a term of court, the court has power to direct the 
gheriff to summon forthwith from the body of the county per- 
sons haying the qualifications of jurors to serve as such dur- 
ing the term.” This last section, together with a part of sec- 
tion one hundred and seventy-eight, which reads thus: “If 
the ballot become exhausted before the jury is complete, the 
sheriff, under direction of the court, shall summon from the 
bystanders, etc., so many qualified persons as may be neces- 
sary to complete the jury,” are the only provisions. of the 
statutes known by which the court cam procure jurors in case 
of default in attendance of those summoned, or the incompe- 
tency to serve in particular cases of those attending. 

If none of the regular panel attend, then, by section nine 
hundred and thirty-seven, the court may create a~full panel, 
or in case only a part attend, by the same section the court 
may complete the panel or make such additions thereto as. 
will suffice:for the business of the term. The code, in section. 
nine hundred and twenty-six, has undertaken to designate: 
how the jurors for every term of the court shall be selected ; 
and subject to the two exceptions for filling vacancies there- 
in, above noted, those:are the only competent jurors; and we 
hold that when the court discharges that jury, there can be 
no more competent jurors for that term. While a single one 
of the regular panel remains in attendance, it has been and 
now is our practice to fill up the jury for any cause, under 
section one hundred and seventy-eight; and such jury would 
be a competent one. But when the whole regular panel has 
been discharged by error of court, then neither of the sections 
one hundred and seventy-eight or nine hundred and thirty- 
seven can apply, and give the court any such power as was 
exercised in this case by the court below. 

We know no further authority, and hence must hold that 
it was error for the cireuit court to call such a jury or force 
defendant to trial. Appellee should have prevented the inad- 
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vertent omission of the court, and by calling the attention of 
‘court to his cause, have had it tried in proper manner at a 
‘proper time. 

Judgment must be reversed, and this cage remanded for a 
new trial, — ©; 


^ 


SYLLABUS. 


4. Equity affords no relief to a party who has lost his remedy at law, through 
Jgnorance of a fact which he might have obtained by proper diligence, unless there 
has been some mistake, accident or fraud. 

2. Ats sale, uhder a deoreo of foreclosure, of a lot supposed to belotig to P., 
but fn fact to his wife, who was not served in the foreclosute suit. 

Held, that the wife, by her mere silence, was not estopped from afterwards assert» 
ing Wer rights. 

Held, that, although she received a part of tho purchase money of the sale, sha 
must be taken to have acted as agent for or subject to the husband. . 

Hold also, that the legal titles of mortgaged property being in the wife, she is a 


- "necessary party to the foreclosure suit. 


ARTHUR FAHIE 
vs. July Term, 1861. 


E. B. and PENNA PRESSEY, 


APPEAL FROM MULTNOMAH COUNTY. 


Srratron, justice. 

. The complainant filed his bill in chancery, in the circuit 
court for Multnomah county, and shows the following state 
of facts: . 

The respondent, E. B. Pressey, and Penna Pressey, his 
wife, in eighteen hundred and fifty-nine, executed a mortgage 
upon lot number four in block number —, in the city of Port- 
Jand, Oregon, to one William O'Neil, to secure the payment 
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‘of five hundred dollars, with interest, for which there was also 
a note executed by E. B. Pressey and one Lathrop. In case 
of default of payment, the mortgage empowered the mort- 
gagee to sell the premises, in manner as prescribed by law, 
pay the debt, and pay over the surplus, if any, to E. B. Pres- 
sey and Penna Pressey. The bill states that default was made 
in the payment of the note; “that suit was commenced in the 
wireuit court for foreclosure of the mortgage, and that E. B. 
and Penna Pressey:and ‘Lathrop were made defendants, but 
that service was had upon E. B. Pressey only. At the No- 
vember term of the court, ‘eighteen hundred and sixty; a de- 
«cree of foreclosure was entered-against E. B. Pressey, and an 
order of sale made of the premises. The-cause was continued 
as to the other defendants. Under the order of the court, the 
premises were regularly sold at public auction to:the com- 
plainant, for the sum of one thousand four hundred and sev- 
enty-five dollars. It is alleged that, after the payment of the 
debt, interest and costs, there was a balance of some six hun- 
dred dollars paid over to and received by Penna Pressey. The 
complainant affirms, and it may be true, that all parties at 
the time the sale was made leoked upon the proceedings as 
‘foreclosing the rights and interests of both E. B. and Penna 
Pressey. The complainant further states that, some time- 
after the sale, he discovered the title of the property to be in 
Penna Pressey, but avers upon information that the property 
is in faet the property of E. B. Pressey, that the same was 
purchased and improved with his money, and that the riglit 
of Penna Pressey is merely nominal ; that she had full knowl- 
edge of all the proceedings as aforesaid, and that the property 
was advertised as the property of E. B. Pressey; that she 
suffered the eame to be sold as such, and that, with a full - 
knowledge that the property has been so sold, she received a 
part of the pee of said sale and ratified the same; but 
a 
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. was sustained, and the complainant appealed. 
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afterwards she set up a claim to the property and refused to 
recognize the right of the complainant thereto, thereby ren- 
dering the property of little value in the hands of' the com- 
piainant. To foreclose this alleged nominal interest was the 
purpose of the bill. The respondent demurred; the deniur 


E 
* F 


As the ease stands in demurrer to the bill, it must be de- 
termined by such interpretations as by law ought to be given 
to the allegations of the complainánt, and upon these allega- 
tions, incontroverted, is he entitled to relief upon his own 
showing? It may be remarked, in passing; as a pretty well 
settled rule of pleading, that every question of' accident, sur- 
prise, mistake or fraud, must rest, nof upon the mere state- 
ment of the pleader “co nomine,” but upon such a showing 
of facts and circumstances, if taken as true, must lead to that 
legal conclusion. (Story, E. P. 251.) Upon similar principle 
and for like reasons, the legal relations of persons and prop- 
erty are not to be affected by mere allegations, unsupported 
by facts, such as would justify a court in pronouncing judg- 
ment for allegant upon: such a showing of facts on the record. 

Tliese rules follow in a great measure from, the character of 
the demur, as well as from the justice and necessity of putting 
the respondent upon notice of the particular case which he 
has to meet. Tested by these rules, no question of mistake 
or fraud could legally arise upon the complaint before us. 
We will endeavor to consider each one of these questions à 
Tittle in detail. While itis the peculiar province of a court 
of equity to enquire into and relieve against the consequences 
of mistake of facts, into which a complainant may have fallen, 
to his damage, it by no means follows that cvery mistake of 
facts which has worked an injury is relievable against. A 
large proportion of the misfortunes of life are not so much 
attributable to the superior sagacity or over-reaching unscru- 
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pulousness of one class as the blind folly and negligence of 
another. Litigation would nerer end were courts to under- 
take to restore the equilibrium of right between all such 
parties, . 

* To entitle a party to relief in such cases, the facts must 
not only be material, but must be such that he could not with 
reasonable diligence have obtained knowledge of the fact. 
Where there is neither aecident nor mistake, misrepresenta- 
tion nor fraud, equity affords no relief to a party on the 
ground that he has lost his remedy at law, through mere 
ignorance of a-fact, the knowledge of which might have been 
obtained by due diligence and inquiry.” (Willard's Eq. Ju- 
risprudenee, 70.) How then; it may be asked, has the com- 
plainant shown himself entitled to relief? After the sale, so 
the bill states, he discovered that the title was in the name of 
Penna Pressey. . How or when this discovery was made is 
not stated; and in the absence of such information, we must 
presume that the deed' was found on record where the law 
requires that it should be placed; and we must further pre- 
sume that it was recorded in due time, and was notice to the 
complainant and all the world. The information was as ac- 
ceasible before as after the sale, “ Végilantibus non derinient- 
Tbus jura subservient. But it is sought to charge Penna 
Pressey with fraud, actual or constructive. Two principle 
facts in the bill are relied on to support the charge—first, that 
Penna Pressey had knowledge of the proceedings in the preni- 
ises, the advertisement and gale of the property as the próp- 
erty of her husband, and that by her silence she is estopped 
from saying to the contrary; second, that after the sale, the 
surplus, some six hundred dollars, was paid to and received 
by her, and that, by so receiving the money, she ratified the 
proceedings. The first proposition must procecd upon a fact 
which appears on the face of the bill, that Penna Pressey was- 
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never served with process for the purpose of bringing her be- 
fere the court, but that her knowledge and her silence must 
operate precisely in the same manner as if her husband and a 
third party had been dealing with her separate property, in- 
stead of a court, The fallacy of this proposition must Ke ap- 
parent at a glance, but of that we shall have more to say 
presently. If true, however, would she be estopped from 
asserting her title? It is as true in law:as consonant with rea- 
son, that he who remains silent when he should have spoken, 
and permits his property to be dealt with by a stranger as his 
own, is estopped from asserting that right to the damage of 
another, when the latter, from his silence, might fairly infer 
that he had no interest in the thing. It is further true, that 
«when a party, under a misapprehension of his legal rights, 
by his word or act places another party in an attitude of 
hostility to these rights, he must submit to the loss. This 
was the ease of Storrs and Brooks vs. Baker, 6 Johns. Ch. R. 
166, cited by counsel of appellant as in his favor. In the 
view we have taken of this case, the authority is not in point. 

We are asked to deal with Penna Pressey as if she were a 
third person, and not affected by the marital relation. Is 
there no presumption operAting in favor of her silence as to 
her husband’s dealings, when the very relation of wife is said 
to merge her legal existence in that of the husband, and to 
excuse her from punishment for the gravest crimes, because 
of that subjection under which the law places her in the nup- 
tial compact? But if thát is not to be regarded as any ex- 
cuse, is that confidence which should subsist between husband 
and wife, the harmony of the household, which has always 
been the policy of the law to maintain and encourage, not to 
be regarded? Or is this court to say that a wife, instead of 
remaining silent, should advertise her husband’s acts at every 
street corner? If he were dealing with her separate proper- 
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ty, and by so doing perpetrating a fraud upon others, we have 
the highest authority for saying that she was not bound to 
speak though she knew the fact. (Crenshaw vs. Anthony. 
Martin and Yerger p. 110. Bank of the U.S. vs. Lee, 18 
Peters, 107.) i 

The Tennessee care was much stronger than the present, 
for there the trust deed in favor of the wife of personal prop- 
erty, on the faith of which Crenshaw was given credit, was re- 
corded in Virginia, and certainly not as accessible asin the 
case where the record was in the county—nay, in the same 
town where the proceedings were had. In the case in thirteen 
Peters, Justice Caton, who delivered the opinion, said: “that 
* R. B. Lee did deal with and use the property in controver- , 
“sy as if it had been his own while he resided in this city 
«€ (Washington), and that the community did believe him the 
“true owner, and gave him credit on the faith of the property, 
“is no doubt true, and it isvery probable that Mrs. Lee knew 
“the fact, but continued passive and silent on the subject.” 

In both of these cases the obligation of the wife to disclose 
her interest in the property being dealt with by the husband 
as his own, came directly under review, and in both, her silence 
was approved on the express ground of her marital relation. 
and that she had done no affirmative act to mislead or draw 
in a creditor to trust the husband. But it is said that Penna 
Pressey having notice of all these proceedings, by receiving a. 
part of the proceeds of the sale, ratified it, and it would be a 
fraud on her part now to gainsay it. It might be answered 
to this—if it was in connection with other. than a legal pro- 
ceeding—that she must be presumed to have acted as the: 
agent of and subject to the control of her husband. We are 
of the opinion that she, having no legal notice, had in fact no 
notice at all, and as to any interest nominal or real of hers, 
the proceedings of the court and the sale wider the decree 


was a nullity. There is no attempt to show that, at the 
' x 
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time the deed was made to the wife, that the husband was in 
debt and the deed in fraud of creditors, and if he was not, he 
might well procure a conveyance to her for her separate use, 
sind the law will uphold it until fraud is shown, The most 
important and decisive question remains to be considered. 

The bill expressly states that, after the sale, the titleto the 
premises sold was found to be in the name of Penna Pressey, 
who was made originally a party to the suit. Was she right- 
ly joined? If so, then service upon her was a necessity to 
vonfer any power upon the court to deal with her interest in 
the controversy. If she was not a necessary party to the suit 
and had no interest to bind, although made a party to the bill, 
the service might be omitted. But it is stated that the legal 
title was in the wife, nor does it change the result to say that 
her interest is merely nominal, j ` 

She being the legal owner estate, which, by law, she might 
‘be, the legal title could be devested out of her only in two 
ways—by her own act, and by an act of law; that is, the 
proceeding of a ‘court having competent jurisdiction of the 
subject of the suit. She being the legal owner of the proper- 
ty, before any proceeding could effect her interests, nominal 
or real, must have been made a party to the bill—have been 
duly served with process, and thus given the opportunity, by 
legal forms, of showing her rights, whatever they were. Not 
having been served in the foreclosure suit, the praceedings as 
to her were a nulity. 

Judgment of the court below affirmed. 
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SYLLABUS. ; 


Tn the formation of a jury, a juror being called and challenged peremptonly, it 
was not error for the court to allow the ‘challenge to be withrawn before another 
juror had been called. i 

In a sut agast a muniopal.corporation for damages, a resident and tax-payor 
is not a competent juror. ——— 

A judgment will not be reversed for error, which plainly could not have prejudiced 
‘the rights of parties. 


JOHN B. GARRISON, respondant, 
i VS. Sept. term, '63. 
THE CITY OF PORTLAND, appellant. 
APPEAL FROM MULTNOMAH COUNTY. 


SrngATTON, justice. 

This suit was brought to recover damages against the de- 
fendant, the city of Portland, for injuries sustained by the 
plaintiff in consequence of falling into a pit or unfinished cis- 
tern, the work being recent—unknown to the plaintiff—and 
negligently left by the defendant’s servants, without guard, 
fences or lights, to prevent passers-by from falling into the ex- 
«avntion. There was a verdict for the plaintiff for four thous- 
and eight hundred and seventy-five dollars. The defendant 
appealed. “Numerous exceptions were taken at the trial, but 
three of which have beén much relied upon in the argument 
of the appellant’s counsel, These points only will be 
considered. 

1 Sherry Ross, a juror upon the regular panel, being 
called, was challenged peremptorily by the plaintiff, but im- 
mediately after, and before another was called, or before the 
juror had retired, the plaintiff, by leave of the court, with- 
drew his challenge, to which defendant excepted. 

Section one hundred and eighty nine of the code provides 
for the order in which challenges are to be taken; but if the 
statute were silent upon the subject, they would naturally fall 


Se 
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into this order. As each juror must be disposed of before 
another is called, it is difficult to see how the defendant could 
have been prejudiced by the action of theeourt. Judicial pro- 
ceedings are and ought to be in conformity with the provisions 
of law, or some fixed rules, but it would be pushing the rule to. 
an absurd result if fhere was no discretion or power in a court 
to facilitate its business, without incurring the hazard of a. 
reversal of its judgments, and especially when the record dis- 
closes no state of facts to the prejudice of the appellant. 


2. In the formation of the jury, the plaintiff interposed 
challenges to these jurors for cause, on the ground that they 
were residents and tax-payers of the city of Portland, and in~ 
terested in thé event of the suit. The challenges were allowed. 
and the defendant excepted. 


The code, section one hundred. and eighty-four, sub-division 
four, leaves-the question of what is a disqualifying interest to 
the common law rule, and it must therefore be interpreted in. 
the light of adjudicated cases. The theory of a trial by jury 
is, that the jurors shall stand absolutely indifferent between. 
the parties liligant, that they shall be as free from interest or 
prejudice as it is-possible for humanity to be. The authori- 
ties are numerous and uniform to the effect that an interest 
in the event of the suit, though small and remote, disqualifies. 
the juror. The jurors set aside by the court being tax-payers, 
were directly responsible for a rateable proportion of whatever 
verdict might be rendered against the city. The ruling of 
the court below was in conformity with the current authori- 
ties and right. . 

As to the last point urged by the defendant. The plaintiff 
ealled as a witness one Dr. J. A. Davenport, who testified to. 
the general health of the plaintiff for several years prior to 
the twenty-second day of October, eighteen hundred and six- 
ty-two, the date of the accident. Upon a cross-examination, 
the physician testified that the plaintiff had been suffering 
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from disease during the tine referred to in his direct examin- 
ation, Whereupon he was asked this question by the counsel 
for the defendant: * What was the disease from which plain- 
tiff was suffering at the time referred to by you?" The plain- 
. tiff objected to the question and the objection was sustained 
"by the court. Inasmuch as it was possible that ihe answer 
to this question might have thrown some light upon the phy- 
sicial condition of the plaintiff at the time of the alleged in- 
jury, and therefore might have affected the question of dama- 
ges, the answer to the question should have been received and 
allowed to go the jury, and the refusal was error. 

- The object in the examination of witnesses, both direct and. 
cross, is to elicit the truth—to get all the facts pertinent to 
the issue before the jury, and when that is done, the object 
aimed at is aceomplighed; and, ag -a rule, it is not material 
from which side it comes. The court erred in suppressing 
what might have been an important fact, and the defendant 
could have stood upon his technical advantage had he chosen 
g0 to do. At a subsequent stage of the trial, the witness was 
called by defendant himself, and the same question was put 
without objection and was answered. The defendant ha’ not 
therefore been damaged by the action of the court in the first 
instance. The error was cured. It is not intended to be in- 
timated that a case might not arise where it would be error to 
drive a party to the necessity of calling an adversary’s wit- 
ness for himself, where he had a right to an answer upon a 
cross-examination. 

Judgment affirmed. 4a 
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SYLLABUS. 
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I. The grantee, umiera quitrclaim deed, against whom suit 1s brought foc as- 
sigmuont of dower, is not estopped from showing that the husband, through whom 
Le derives title, never was seized of such an estate as entitled the demandant to 
dowér. 

2. Under the law of this state, dower cannot attach to ax equity. 


m 


SAMUEL FARNUM, plaintiff in error, ) i 


t 


U8. July term, 1864. 
SARAH LOOMIS, defendant in error. 
ERROR TO MLLTNOMAII. 


Srrarron, J. 

The demandant, Sarah Loomis, exhibited her complaint 
against the plaintiff in error, for an assignment of her dower 
in a certain lot in the city of Portland, claiming that her hus- 
hand, James Loomis, was seized of an estate of inheritance 
in the lot during their coverture. The lot is embraced in the 
donation land claim of Benj. Stark, who entered upon his 
claim in September, eighteen. hundred and forty-nine, com- 
pleting his necessary four years’ residence.and cultivation to 
entitle him to a patent, Septemiber, eighteen hundred and 
fifty-three. 

September fifth, eighteen hundred and fifty, Stark conveyed 
the lot to Moulthrop, who went into possession under an in- 
strument, which, upon the trial, was excluded from the jury 
as no deed. On the sixth day of March, eighteen hundred 
and fifty-one, Moulthrop conveyed to Loomis, the husband. of 
demandant, by a quit claim deed, which the demandant 
offered in evidence upon the trial. The defendant objected 
to it as evidence—there being no seal to the instrument, and 
‘it was therefore no deed. The objection was over-ruled, and 
the defendant excepted. On the eleventh day of May, eight- 


een hundred and fifty-three, Loomis sold the lot to Hunting- 
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don, who afterwards conveyed it to plaintiff in error, whose 
possession has never been disturbed, 

Upon the tria! the court gave-some instructions and refused 
others, to which the defendant, Farnum, by his ae. ex- 
cepted. There was a verdict for thedemandant. Under this 
state of facts, the cause was removed by writ of error intothis 
court. The first exception taken at the trial that is now 
deemed of importance, was the instruction of the judge to 
the jury in the following words: “That the plaintiff was en- 
titled to recover upon proving that she and her husband took 
possession of the'property under a deed, unless the defendant 
showed that he had a better title.’ In this instruction there 
was error. Farnum was in possession, deriving his title 
through Loomis, who conveyed to him by a quit claim deed, 
and this instruction of the court to the effect that the defend- 
ant, Farnum, must show a better title than the husband of the 
demandant or the demandant must recover, was to decide in 
“effect that the defendant was estopped from showing that 
Loomis was never seized of an estate of which the demand- 
ant wag dowered. Let it be assumed for the present that the 
pretended deed to Loomis was well executed. This deed was 
in the ordinary form of a release without covenants of war- 
ranty, conveying such an interest as the grantor then had and 
no more. By such an instrument the grantor himself would 
not have been estopped. (2 Smith's L. C. 694. Sparrow ve. 
Kingman, 1 Comstock R. 242.) Nor would the grantee be 
estopped from denying the title of the grantor, as all estopples 
must be mutual. (Com. Digest—estopple B.) 

It is to be borne in mind that, in this form of conveyance. 
the grantor does not assume to convey the land, only his ki- 
‘terest in it. He did not undertake to convey an indefeasible 
estate, nor did he obligate himself to warrant or defend it 
against any claims or demands, except those derived through 
himself. Looking at the plain and obvious meaning of such 


an instrument, the grantor must be deemed to have referred 
: ; 


eaa 


98 DECISIONS OF THE SUPREME COURT. 


only to existing claims or incumbrances, and not to any title 
which he might afterwards acquire, by purchase or otherwise, 


,' from a stranger. (Comstock vs. Smith, 13 Pecke R., 116. 


Wright e£ al vs, Shaw, 5 Cush. R., 56. Watkins vs. Holman, 
16 Peters, 25.) A 

— But there is another reason equally conclusive of this par- 
ticular question. It is the widow of Loomis who brings this:- 
action, and had Loomis conveyed to Huntingdon, and Hun- 
tingdon to Farnum, the defendant, by deeds of general war- 
rantee, and by which Loomis would have been estopped from 
denying that he ever had any such estate, or that title passed 
by his deed, the widow could not have been affected by it. 
His covenants would not have bound her, nor would she have 
been estopped by them. She would have been neither a 
party nor a privy, but a stranger to the deed. It follows that 
she would not have been concluded, though her husband was, 
and by the rules of mutuality if she would not have been 
bound by it, neither should it estop the grantee. 

Upon every principal then of mutual right, the defendant 
below ought not to be estopped from showing what estate, if 
any, or what interest did pass by the deed. And upon the proof 
being made, should it appear that the demandant’s husband 
was never seized of such an estate in the lot in controversy, 
of which she might be dowered, she ought not to recover in 
this action, for the subject matter on which she bases her claim 
was never in esse. For these reasons we conclude that there 
was error in the first instruction given, for which the judgment 
should be reversed. 

As the title of Loomis, the husband of the demandant, 
is fully set out in the record, it becomes necessary to consider 
snother question which was raised in the argument and 
pressed upon the attention of the court. The question has 
been considered with some care, for the reason that it is not 
only decisive of the whole case under consideration, but fixes 
a rule of adjudication for the courts of this state upon a point 


2 * 


FARNUM V8, LOOMIS, 99. 


about which there has been much controversy and no little 
uncertainty. : 


By the first section of an aet relating to estates in dower, 
Oregon statutes (edition eighteen hundred and fifty-five) four 
hundred and five, it is provided, “that a widow shall be dow- 
ered of all the lands whereof her husband was seized of an 
estate of inheritance, at any time during the marriage, «c., 
£c.” Was Loomis in his life time and during his coverture 
clothed. with an estate of inheritance in the lot, out of which 
the demandant claims dower? ‘Every estate of inheritance 
is a fee simple or fee tail. (4 Com. Dig., Estates A, 1. 1 Bow- 
' er, L. D., Inheritance 679.) “The highest estate in lands 
known to the American law is a fee simple. A fee simple is 
a pure inheritance or absolute ownership, clear of any quali- 
fication or condition, or a time, in the land without end, and 
upon the death of the proprietor gives a right of succession 
to all his heirs.” (1 Hilliard R., p. 21, 8.) 

For several reasons, it is impossible that Loomis possessed 
such a title as to fill the terms of these definitions. Stark, 
the original claimant of the land under the donation act, held 
but an inchoate title, liable to be defeated by non-compliance 
with the terms of the grant. So far as the title of Loomis is, 
and all others holding under Stark, they were completely at 
his merey. He might perfect the title, they could not, nor 
could they compel him to do so. Had the deed from Stark 
and all the subsequent ones been perfectly regular, no higher 
title could have been transmitted than this original contingent 
interest of the donation claimant. ‘The stream cannot rise 
higher than its fountain." 

But the deed from Stark to Moulthrop was never acknowl- 
edged, and the deed from Moulthrop to Loomis was not sealed. 
This deed, under the most favorable circumstances, would 
convey no more than an equity, liable to be defeated by sale 


to an innocent purchaser, by deed duly executed and recorded. 
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Mr. Hilliard, in giving the common law definition of dower, 
says: “ When a man is seixed during covertureof an inherit- 
ance in lands and tenements, which, by possibility any issue 
of his wife might inherit, such wife shall hold! after his death 
one-third part of these lands and tenements for her natural 
life, as an estate in dower.” de d 

It will be perceived that the statute of this-state before" 
quoted is very mueh in harmony with this dbfinition. Much 
of the apparent confusion in the authorities has axisen from 
the innovation of the statute law of the several states mpon 
this rule of the common law. 


So Chancellor Kent: “The husband must be seized of a 
freehold in possession deed of an estate of immediate inherit- 
ance in remainder or reversion to create a title to dower.” 
The treehold and the “inheritance must be consolidated and 
be in the husband, simu e£ simul, during the marriage, to 
render the wife dowerable.” (4 Kent Com. 389) 

In England, by St. 3 and £, Wim 4, c. 105, dower was ex- 
tended to equitable inheritances and mere right of entry with- 
out seizin. As before stated, similar statutes have been passed 
in many of the states, and the decisions of their eourts have 
been in conformity therewith. In Hamilton vs. Hughs, 6 J. 
J. Marshall, 581, in a case much like the present, the court, 
in deciding the principal point, remarked; “ But we have 
met with no adjudged case in which it has been determined ` 
that a wife is dowerable of an equity or use resulting by im- 
plication of law from an executor's contract, held by the hus- 
band at some period of the coverture, and transferred by him 
in his life-time. Such is the present case, and should it be de- 
cided in favor of Mrs. Hughs, a preeedent would be set cal- 
culated to have a most important bearing upon the interests 
of society." 

Upon the general question, then, we are of the opinion that 
the defendant is not entitled to dower in the lot mentioned in 


€ 
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the complaint; and we are further of the opinion that, under 
the statute of this state, the dower will not attach to a mere 
equity. 4 + 

The judgment of the court below reversed.. 


JACOB KAMM, appellant, 
against - 
T. S. HOLLAND, “impleaded with 
S. S. WILITE, eè a3," respondent. — 
007 APPEAL FROM MULTXOMAH. 


A Holland and S. S. White, partners in trade under the name and style of Hol- 
132d and Wite, were the original makers of a note to plaintiff, fora valuable con- 
sideration, and before it was deln ered to the payee, defendant, F. S Holland, 
signed his name on the back of saul note with the addition thereto of the word 
security, and when the note became duc there was no demand and notice 
* The cireut court held that defendant, F. S. Holland, was not liable as maker or 
guarantor; and not having been charged by demand and nolics, defendant could 
not be held as endorser. To which decision the plaintiff excepted and appen!ed. ‘ 


Pem, J. " 

In this case, we are called on to determine in what capacity 
a third party is liable, who endorses his name in blank on 
the back of a negotiable paper before it is delivered to the 
payee, or endorsed by him. 

In this case, F. S. Tolland so endorsed his name with the 
addition of the word security. It is insisted by appellant 
that, in so doing, he became liable as maker or guarantor of 
the note, and eites many authorities of respectability from 
Massachusetts and other stateg to sustain the position. 

On the other hand, it is insisted by the respondent that, in 


eoe e noce erp ems aue AMA mo Rmo etam na inr 


re FUA, amid we Fe 


GS uua eap tne HEAR Re ee gro CO vtt 


— a Saree e E 


39 . DECISIONS OF TIE SUPREME COURT. 


so writing his name, he only became liable as endorser, on the 
usual condition precedent of demand and notice, and cites 
equally as many and as respectable authorities, from New 
York and other states, to sustain his view of the case. 

As this is the first time this question has been before us for 
adjudication in this state, we might decide it in either way, 
under the existing state of the adjudications ih the different 
states, and have an abundance of authority to sustain the de- 
cision. 

This being the state of the case, it is only necessary for us’ - 
to elect which of these rules we will adopt. And from our 
examination of the authorities cited, we are of the opinion 
that the weight of authority, as well as reason and sound pol- 
icy, are in favor of the rule adopted in New York. 

New York is the great commercial state of the Union, and 
we think has adopted the true rule of commercial law, which 
is, where a party places his name in blank on the back of a 
negotiable note before it is delivered to the payee, he does not 
thereby become liable as maker or guarantor, but as an en- 
dorser, and as such is entitled to due demand and notice. (See 
Hall vs. Newcomb, 7th Hill, 416; and cases then cited: 6th . 
Barbour, 282. 15th Maryland, 291. Iowa, 473. Edwards 
on bills, 273, 274.) 

Then the circuit court was correct in holding that F. S. 
Holland was not liable as maker or guarantor, and not hav- 
ing been charged by demand and notice, he could not be held 
as an endorser. 


Therefore the judgment below is affirmed, 


NOLAND V8. CASTELLO. 33 


CHRISTOPHER NOLAND, respondant, 
against 


JAMES CASTELLO, appellant. 


APPEAL FROM MULTNOMAH 


Regpondont sued the appellant on contract, before a justice of the peace, to 
recover one hundred and fifteen dollars and interest. 

Appellant appeared and demurred to the complaint, on the ground that the jus- 
tice had no jurisdiction of the subject of the action. | 

The demurrer was overruled, and judgment rendered against him for want of 
answer. 1 


Pren, d. 

It is insisted by the appellant that the act of the legislative 
assembly of October eleventh, eighteen hundred and sixty-two, 
increasing the jurisdiction of justices’ courts in civil actions 
from one hundred to two hundred and fifty dollars, is uncon- 
stitutional and void, on two grounds—first, because he says 
the language used in the constitution on this subject, when 
properly construed, shows that it was intended by its framers- 
that the jurisdiction of justices’ courts should be lmited to 
the amount they then had under the territorial organization ; 
secondly, because the legislature undertook to amend and _ 
revise the old law, and did not do it in the manner and form - 
required by the constitution. 

Section first of article seven of the constitution is in these 
words: : ‘ 

“ The judicial power of the state shall be vested in a su- 
preme court, circuit courts and county courts, which shall be 
courts of record, having general jurisdiction, to be defined, 
limited and regulated by law, in accordance with the consti- - 
tution. Justices of the peace may also be invested with lim- 
ited judicial powers." 

The latter port of this section authorizes the legislative 

E 


IP" eerte TS 


24 DECISIONS OF THE SUPREME COURT. 


assembly to invest justices of the peace with limited judicial 
powers, without defining what that limitation shall be—that 
is, Whether it shall be one hundred dollars or two hundred. 
and fifty dollars—but leaving it entirely within the prenon 
of the legislature. 

If the framers of the constitution had intended to limit 
them to one hundred dollars, they could and certainly would 
have usel different-and more appropriate language to SSPE ess 
their intention. 

Then the power invested by this act is limited, not only as 
to the amount of the justices’ jurisdiction, but it is expressly 
provided in this act that the jurisdiction of a justice of the 
peace shall not.extend to any action where title to real estate 
comes in question, or any action for false imprisonment, libel, 
slander, malicious prosecution, criminal conversation, seduc- 
tion, or upon a promise to marry. 

Section twenty-second of article four of the constitution 
provides: “No-att shall ever be revised or amended by mere 
reference to its title; but the act revised or section amended 
shall be set forth.and published at full length.” 

By reference to section first of the act passed October elev- 
enth, eighteen hundred and sixty-two, it will be seen that it 
repeals all of titles “one” and “sixteen” of chapter “two” 
of an act relating to the election of justices of the peace and 
constables, and to proceedings in justices’ courts, passed Jan-; 
uary twelfth, eighteen hundred and fifty-four, and in lieu 
thereof title four of chapter eleven was substituted, whieh is- 
the provision in question. It is set forth and published at full 
length, and, we are of the opinion, comes within the constitu- 
tional restriction. 

There being no error in this cause for which it should be 
reversed, we think the judgment of the cirenit court correct. 


* 


Therefore judgment below is affirmed. ; 


SWIFT ET AL. V8. STABK ET AL. 35 


JOHN H. SWIFT, 

HENRY A. HULBURT, and 

JOHN PHILIPS, surviving partners of 
the late firm of Swift, Hulbert & Co., 
respondants, 


against 
EDWARD S. SHERMAN, 


JOHN S. SHERMAN and 
BENJAMIN STARK, appellants. 


APPEAL FROM MULTNOMAI. 


The respondants declared in the court below, in form, against the appellant, 
Benjamin Stark, and Edward 8. Sherman and John S. Sherman, upon a judgment, 
rendered im favor of respondants and against Benjamin Stark, appellant, and 
Edward B. Sherman and John S. Sherman, in tho supreme court of the state of 
New York, for the city and county of New York, in January, eighteen hundred 
and sixty-three. 

The appellant, Stark, appeared alone in the court below. 

The Shermans did not appear, being non-residents and not having been served 
with process. 

Stark filed his separate answer, upon which the case was tried, and verdict found 
in favor of plaintiff below against Benjamin Stark for the sum of three thousand 
eight hundred and four dollars and sixty-five cents. 

Stark moved, in arrest of judgment, to set aside the verdict and for a new trial, 
all of which were overruled by the court, and judgment rendered on the verdict 
in form against the joint property of all the defendants, and the separate property 
of Stark, ond Stark appeals to this court. 

It appears that the judgment in the supreme court of New York was rendered 
against the defendants, Benjamin Stark, Edward S Sherman and John § Sher- 
man, under the statute of New York, known as the “joint debtors’ act," the suit 
having been brought upon the joint promissory notes of defendants. 

It appears that Stark was duly served with process and appeared by attorney in 
the action, and that the Shormans wore neither seryed with process nor appeared 
in the action. 


Pros, J. 


There are many assignments of error in this cause; but the 
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main and only question presented by this record for the seri- 
ous consideration of this court is—what force and effect a 
judgment rendered in form in New York, on a joint liability, 
under their joint debtor act, is to have on a party in this state, 
who was served with process and appeared by attorney i in the 
action 1 


The statute of New York under which the judgment was 
rendered is in these words: “If the action be against defend- 
ants jointly indebted upon contract, the plaintiff may proceed 
against the defendant served, unless the court otherwise direct, 
and if he recover Judgment, it may be entered against all the 
defendants thus jointly indebted, so far only as that it may be 
enforced against the joint property of all and the separate 
property of defendants served.” | 


‘By examination of the adjudicated cases in New York m- - 
4er fhe law, we find it is held that the original contract is 
merged and-extinguished by the judgment, and that the judg- 
ment is valid and binding on the absent defendant as prima 
facie evidence of adebt, reserving to him the right to enter 
again into the merits and show that he ought not to have been 
charged, should he be sued on the judgment; but where the 
defendant has been served with process, or voluntarily ap- 
peared in the action, he is concluded from going behind the 
judgment and examining imto the original cause of action. 
(See Derdo vs. Tremper, 2 Johnson, 87; Bank of Columbia 
vs. Newcomb, 6th Jolinson, 98; Taylor and Twiggs vs. Pet- 
tybone, 16 Johnson, 66 ; Carmau've. Townsend, 6th Wendell, 
206.) 2 

The constitution of the United States declares that “full 
faith and credit shall be given in each state to the public acts, 
records and judicial proceedings of every other State; and 
the congress may, by general laws; prescribe the manner in 
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which such acts, records and proceedings shall be proved, and 
the effect thereof.” 


By the act of May twenty-sixth, seventeen hundred and 
ninety, congress prescribed—First, the mode in which the ju- 
dicial records of one state shall be proved in the tribunals of 
another, to-wit: “that they shall be authenticated by a cer- 
tifieate of the clerk, under the seal of the gourt, with a cer- 
tificate of the presiding judge that the clerk’s attestation is in 
due form ;" secondly, “and the said records and judicial pro- 
ceedings, authenticated as aforesaid, shall have such faith apd 
credit given to them, in every court within the United States, 
as they have by law or usage in the courts of the state from. 
whence the said records are or shall be taken.” 


Then, by the law and usage of New York, the judgment 
on which this suit is founded was properly rendered in form 
against all thedefendants ; that the original contract is merged. 
and extinguished by the judgment; that the judgment is valid 
and binding as prima facie evidence of a debt against the 
Shermans.in this state; but as they were not served -with pro- 
cess, and did not voluntarily appear in the action, either in 
person or by attorney, they had the right in the court below 
to enter again into the merits and show that they ought not 
to have been charged; but not so as to Stark, who has had 
his day in court, been served with process and appeared by 
attorney in the court of New York, and then might have made- 
his defense, if he hadany. (See Mills vs. Duryea, Tth Cranch, 
481; James Darcy vs. Morris Ketchum e£ al., 11th Howard, 
165.) Therefore the judgment‘is valid and binding on him 
in this state, and conelnded him from going behind it to ex- 


amine into the original cause of action. 


It is further claimed by appellant that the authentica- 
tion of the record from New York is defective, and therefore 
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improperly admitted as evidence in the court below; but, on 
examination of the authentieation, we think the aet of con- 
gress heretofore mentioned is substantially complied with. . 

We find no error in this cause for whieh it should ‘be re- 


e 


versed, y 
Therefore judgment below is affirmed. 


FREDERIC KETCHUM, appellee, 
WS. 


STATE OF OREGON, appellant. 


On the twelfth day of January, 4. D., eightecn hundred and fifty-three, tho 'Iog- 
jslature of the territory of Oregon appointed commissioners to locate a road from 
near Astoria to the Willamette valley, and authorized them to procure all necessa- 
ry assistance, ete., and promised fo pay such aid at the rate of five dollars per day. 
Plaintiff, Ketchum, was one of the persons so employed, and on presentation of his 
claim to the legislature, in eighteen hundred.and fifty-four and five, received threo 
dollars only for cach day—leaving a balanco of two dollars per day unpaid. Ho 
also presented a claim for services of horses used by the said commissioners as pack 
animals, which claim was disallowed by the legislature, and the plaintiff brought 
suit against the state under the nót of October seventeenth, eighteen hundred and 
sixty-two, to recover said balance and said services of horses, amounting to four 
hundred and seventy-four dollars. 

The prosecuting attorney demurred to tho complaint on t&o grounds. First—that 
the complaint does not state facts sufficient to constitute a cause of action, and, 
second, that the action-hns not been commenced within the time limited. by the 
statute Upon this issue in law tho court oyer-ruled the demurrer and gavo judg- 
ment for plaintiff on both issues. The stato appoaled from this judgment, relying 
upon the demurrer. 

‘HODGKINSON, proscenting attorney for state. 

CYRUS OLNEY, for appellee. 


Wiutson, J. ~ . 
"The demurrer specifies one general and -one special ground 
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—one being to tke merits of the case, the other operating as 
a bar. The application of a few well known principles will 
dispose of the first ground. The demurrer admitting the 
truth of all alleged facts, and denying their sufficiency, claims 
a judgment in law. The first ground of demurrer goes io 
the whole complaint. cá 


There are clearly two distinct canses of action in the com- 
plaint, upon each of which plaintiff relies for recovery. The 
first is for the balance of.a claim, concerning whose validity 
there can be no doubt, since the legislature recognized and 
partially discharged it, and it is certainly well pleaded and 
amply sufficient when undenied to warrant judgment. 


The seeond ground is in the nature of an,implied obliga- 
tion, and under the state of pleadings and known state of the 
case, we might hold it a valid, well pleaded claim, ‘but that 
lábor is not required here; .after that we apply a fixed rule in 
pleading. If there be more than one cause of action and the 
demurrer'be to the whole complaint, and one of the causes of 
action be good, the demurrer will be over-ruled. (Van San- 
voord on pleading, p. 652; Butler v. Wood, 10 Howard's 
practice, Rep. 222; 8th Wend, 129; 10 Peters, 257.) The 
first claim is* undoubtedly well set out, and for that reason 
that part of the demurrer is not well taken. This question 
has been decided, in the main, in this court. (1 Oregon R. 
357.) 

As to the second point. Previous to eighteen hundred. and 
sixty-two, there was no general statute, authorizing the bring- 
ing of an actiun against the state, and as a consequence hold- 
ers of claims were under the necessity of seeking redress by 
appealing to the justice or generosity of the legislators. By 
the act of October seventeenth, eighteen hundred and sixty- 
two, pages seventy-eight and nine, any persons having claims 
against the;late territorial government of Oregon, or present 
state government, were authorized to bring action or suit 
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against the state of Oregon in the eireuit court for the county 
where the claimant resides. Section four of that act, page 
seventy-nine, session law eighteen hundred and sixty-two, is 
somewhat peculiar in its language, and is relied on by both 
parties here. Tt reads thus: “ Thatthe presentation of & claim 
now existing to the legislative assembly, or either house thereof, 
whether of the territorial government or of the present state 
government, shall be deemed and construed equivalent to the 
commencement of an action or suit therefor, so as to prevent 
the same from being barred by the statute of limitations.” 
Section six, page five, of the code, is the one which contains . 
the limitation to the commencement of actions or suits upon 
express or implied contracts, or upon a liability created by 
statute, and fixes that limit at six years after the cause of ac- 
tion shall have accrued. 

The complaint in this case shows that both the cause of ac- 
tion and the presentation of the claim to the legislature ac- 
cerned more than six years previous to March twenty-second, 
eighteen hundred and sixty-four, the time of filing this com- 
plaint. Counsel for the state now insists that, under the stat- 
ute and showing of this state of facts, the plaintiff is too late, 
and ‘this is the point in the case. On the other hand, counsel 
for appellee claims that the claim of plaintiff below is not only 
not barred, but having been once presented to the legislature 
can not ever be barred by said statute. 

No authorities have been cited by counsel. It will not be 
necessary to determine the truth of the fall position taken by 
appellee’s counsel, and we shall only determine whether this 
claim is barred by the statute, without deciding how much 
longer it might have remained unprosecuted, and yet be valid. 
Statutes of limitation are intended to- be statutes of repose— 
prevent litigation—and when one has slept for years with a 
full knowledge of his rights, and seeks only to enforce them 
when witnesses, essentially important, have long since depart- 
ed from jurisdiction, another defendant is powerless from the 
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frailty of human memory, it is eminently proper that the law 
should expressly intervene and say to him, that his sleeping 
had been too long, and the advantage sought too grossly faulty, 
to be encouraged. This view of the benefit of such a statute 
supposes that all this time the claimant was resting under the 
shadow of judicial tribunals; that by law~he could at any time 
enforce his claim by action, and that he abused: that right; 
and by delay disarmed his opponent of his watchfulness. 
Truly the plaintiff has a right to choose his time to enforce 
his rights, but it is a provident feature in the law to say that 
, he must exercise that right within a reasonable time, or the 
law will presume his claim has been satisfied. (M) Laughlin 
v. Hoover, 1 Oregon R. 31; Barlow v. Tolmie,1 Oregon R. 
179.) 
' But this case comes very far short of such an one. Here 
the claimant had no right to sue previous to act of October 
seventeenth, eighteen hundred and sixty-two. He could only 
seek the uncertain justice of the legislature, and must abide 
.the vote of a majority of its members. By that statüte he 
obtained the right to sue, and we think his claim is not barred, 
and would not be, at least for the lapse of the statutory time 
after the going into effect of that law. The statute of limita- 
tions must have some right upon which to operate—something 
which, after a term of years, would be extinguished, and a - 
new class of rights be produced. These statutes operate upon 
the remedy, and it is equally just that they shall not operate 
with the harm inuring wholly to one party. The state of 
Oregon can not enjoy the fruit of others’ labors and shield it- 
self from payment by lapse of time, during which its legisla- 
tures had failed to open any avenue through which the suffering 
party could seek his rights. In the ease of McLaughlin vs. 
Hoover, above cited, this court very properly said “that it is 
the duty of the court to apply the remedy by limitation in 
all cases, except where it would cut off the right, and then the 


court is bound by the fundamental law to give a party reason- 
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able time in which to escape the effect of such remedy,” The 
plaintiff below has been diligent, and sought iu the proper 
way and time to enforce his claim, and this eourt should be 
«ver ready to affirm such aet, ; 

The judgment below will then be affirmed. d 
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September Term, 1866. 


BARAN A. BRUMMET, respondant, 
vs. 
JAMES WEAVER, appellant. 


OPINION OF THE COURT. 

The respondant, à married woman, brought suit before a 
justice of the peace of Douglas county, to recover possession 
of three horses, of which she alleged she was the owner in 
‘her own right, and which she had registered as ‘her sep- 
arate property. The case was appealed to the circuit court, 
where answer was filed denying her title. The issues were 
‘tried by a jury in the circuit court, and there were verdict 
and judgment for respondant; and Weaver appealed to this 
court, i 

It is assigned as one of the errors that the circuit court 
allowed a record of registration of Mrs. Brummet’s property 
fo be read in evidence, after appellant had objected to the 
same, on the ground that the said record showed that the 
preperty therein mentioned was acquired by purcliase, and not 
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by gift, devise or inheritance. We think this objection to the 
admisibility of the paper is not well taken; for if the whole 
paper be examined with reference to this objection, it will ap- 
pear upon its face that the property therein described as sep- 
arate property was received by Mrs. B. in exchange for her 
land claim, which she had acquired from the government un- 
der the donation law of twenty-seventh of September, eighteen 
hundred and fifty; and the constitution of this state, article 
fifteen, section five, provides that “the property and pecuni- 
ary rights of every married woman at the time of marriage, 
or afterwards acquired by gift, devise or inheritance, shall not 
be subject to the debts or contracts of her husband,” and the 
statute of eighteen hundred and fifty-nine has made provision 
for the registration of the separate praperty of married women 
“acquired by gift, devise or inheritance.” We think that these 
provisions of law must be so construed as to allow a married 
woman not only to hold property as separate property, with- 
out the intervention of a trustee, but also io exchange one 
species of her separate prope ty-for another, and to authorize 
her to sell any part of her separate property and retain the 
purchase money as her own, or with it buy other property, to 
be held by her in the same manner and for the same purpose. 
In this case, had the objection been that this paper was not 
competent to show how she aeguéred the property, it would 
have been well taken; for clearly by the statute authorizing 
the registration neither the record nor the original decla. ation 
could be used for any such purpose. (See general laws, p. 787, 
sec, 4) For it is expressly provided that “snch declarations 
shall not be evidence of any tact, except that such married 
woman has elected to hold the property -or pecuniary rights 
described in such declaration as her separate property." 

The issue in this case is as to the rightfulness of Mrs. B’s 
claim to the property in dispute as her separate property, and 
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it is pertinent to this issue to show as a fact that prior to tlie 
commencement of this controversy she had publicly claimed 
this property asin her own right. The statute expressly pro- 
vides that such claim, or the fact that such & claim is anaes; 
may be shown by the record of registration. 

For the purpose then, of showing the relation in which, the 
respondant has placed herself to the property, we think that 
the paper was properly admitted and read to the jury. 

Therd appears, by the bill of exceptions, to have been some 
evidence adduced upon the trial tending to show that, in 
eighteen hundred and sixty-one, when the respondant made 
and recorded this paper, she was the wife of Banner Brum- 
met; that she was after that date divorced, and in eighteen 
hundred and sixty-four re-married to him; that during the 
time between the divorce and re-marriage, she held the prop- 
erty which during the marriage she had registered as separate 
property—one of the animals having been exchanged for one 
of those in dispute in this case; that at the time of the mar- 
riage she had this property, and still claimed it in her own 
right, but that no new registration of it was made after tho 
second marriage. 

Upon submitting the case to the jury, the court below was 
asked by the appellant to instruct the jury “that the registra- 
tion of a married woman's separate property is not notice to 
a stranger of any property not mentioned in said registra- 
tion,” which the court refused, and appellant excepted, and 
this 1efusal is assigned as error. We think that this instruc- 
tion should have been given; for the statute has declared in 
express terms that such record “shall not be evidence of any 
fact except that such married woman has elected to hold the 
property or pecuniary rights described in such declaration,” 
ete. (See Stat. p. 787, sec. 4.) As to the horse claimed in this 
suit, which was not mentioned in the recorded declaration, 
this record could not of itself in any event be considered as 
notice to a stranger, for it is not described in it. 
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" The court below instructed the jury that the plaintiff being 
a married woman and having seperate property, and registered 
as such, as provided by statute, may sell and dispose of said 
property and receive the proceeds thereof, and invest the pro- 
ceeds in other property, and hold the property thus acquired 
under said, registration, independent of the debts and con- 
tracts of her husband. To this instruction the appellant ex- 
cepted, and assigns the giving of the same as error. The 
eommon law, which divested a woman upon her marriage of 
her personal estate and of her control over her realty and 
subjected her property to the debts and contracts of her hus- 
band, was not repealed by the statute of eighteen hundred and 
Tifty-nine, and a married woman acquires no right iu contra- 
vention of the common law by virtue of that statute. That 
repeal of the common law was effected, the great change in 
the relation of husband And wife to the property of the wife 
was wrought by the constitution of this state. (See Art. X V., 
Sec. 5, quoted. above.) Under that instrument no woman 
loses any pecuniary rights by marriage. Whatever property 
a woman has at the time of marriage or afterwards, acquired 
by gift, devise or inheritance, remains hers until she, by her 
own consent, express or implied, parts with it. Without that 
consent she cannot be divested of her title to it, whether reg- 
istered or not. No one having notice of her claim can ac- 
quire any title to her property, by any contract of her hus- 
band, to which she does not expressly or by implication assent. 
If she has duly registered her property, the registry is notice 
to the world as to all property described in it. If she hag not 
registered it, we think actnal or constructive notice as recog- 
nized in cases of deeds and mortgages of land, would be suf- 
ficient to bind the party attempting to deal with her husband 
concerning her property. It seems that the registry act above 
quoted (Gen. laws of Oregon, p. 786) has made no provision 
concerning property owned by the wife at the time of her 
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marriage; but her title to such property after marriage, is uo 
less indefeasible. Whether, however, a purchaser of such 
property from the husband acquires any title, or whether the 
wife has a right to repudiate a sale by the hushand and re- 


cover the property, will depend, in every such case, upon'the 


conduct of the wife in regard to the managemerit óf the 
property, or, in other words, it will depend very much upon - 
how far the wife will be deemed, by recognizing and acquies- 
cing in the acts of the husband in regard to the-property, to 
have waived or abandoned Aer rights under the constitution 
and to have submitted to and affirmed Aisrights at common 
law. But when a registry law has been enacted the wife 
must comply strictly with its provisions, in order to bind in- 
nocent parties, and the registration will have no effect as to- 
strangers without notice, beyond what the statute has given to 
it—in other words, it will not affeci any property except the 
specific property described in it. Entertaining these views, 


‘relative to the effect of the constitutional provision and of the 


statute of eighteen hundred and fifty-nine, we are of the opin- 
ion that the instruction given by the court below to the jury 
was erroneous, and though then might possibly have been a 
verdict for the plaintiff without regard to this instruction, yet 
it is quite probable that the jury did regard it, and by it were 
misled, and perhaps induced to give less attention to the other 
evidence thar the merits of the case demanded. 

Another instruction to which exception was taken, and for 
which error is assigned, was to the effect that it makes no dif- 
ference that the woman marricd subsequent to this registra- 
tion, she might have been married half a dozen times, the one 
registration is sufficient. If the construction of the statute 
which we have adopted and announced above be correct, this 
instruction should not have been given. We are of the opin- 


ion that a divorce or the death of the husband operates as a 
revocation of the registration. Upon the happening of either 
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of these events, the right of the woman to the property ceases 
to be controlled by or dependant on the registration. She 
holds the property as an unmarried woman, which she is in 
fact. But if she marries a second time, she must register the 
property anew; or, if having registered it after marriage shé 
exchanges any part of it for another property, she must regis- 
ter the property last acquired if she would secure the advan- 
tages comtemplated by the statute. 

Upon these grounds we think the judgment below should 
be reversed and a new trial ordered. 


Snarruck, chief justice: 


SYLLABUS. 


The eireuit court having supervisory control of all inferior tribunals, in the ab- 
sence of a specific law, a reasonable time will bo allowed to bring up theirproceca- 
ings by certiorari. 

Certiorari lies to the county courts to bring up and review ats proceedings in 
laying out a public highway. 

Certiorari lies only to review judicial and not ministerial acts. 

In the proceedings of all inferior tribunals, every jurisdictional fact must appear 
affirmatively upon the faco of tho record. , 

In application to the county courts for laying out highways, tho petition of twelve 
houscholders, and the publ notice required by law, are jurisdictional facts. 

An inferior tmbunal haying once acquired jurisdiction, the same intendmest of 
regulanty will be made as-for the procegüings of superior courts. 

A person who signs a potition for a highway 1s not a **disinterested" householder 
in the meaning of tho “act,” and therefore competent to aot as a reviewer. 


JAMES THOMPSON ef al., plaintiff in error, 
vs. 


BOARD OF COUNTY COMMISSIONERS 
OF MULTNOMAH COUNTY, 


i defendants in. error. 
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Jury Tura, 1862. 
ERROR TO MULTNOMAH, 


SrRATION, J. 

"This cause was argued at the July term, eighteen hundred 
and sixty-one, of this court, and the court expressing an opin- 
ion which in effect decides the matter in controversy, but | 
which was not touched by the counsel for the plaintiff in error, 
and an application was made for a further hearing. The mo- 
tion was allowed and the cause continued. Accordingly, at 
this term the matter was again more fully considered, upon 
the written agreement of the plaintiff’s counsel. 

From the record it appears that James, John and others, at 
the April term of the county court of Multnomah county, 
petitioned for the laying out and opening a road on the east 
bank of the Willamette, between certain points in said county 
specified. in the petition. A view of the routes was ordered, 
which was returned favorable to the proposed road, At a 
subsequent term, a strong remonstrance and protest was pre- 
sented to the court, upon which the court appointed three 
persons to review the road and assess the damages. Their 
report was against the claim of some of the remonstrators for 
damages, and at the December term of the court, eighteen 
hundred and sixty, the county surveyor was ordered to survey 
&nd mark out the road, nreparatory to opening the same. 
The counsel for some of the defendants now gave notice of an 
appeal, but this appeal was never prosecuted. In March, 
eighteen hundred and sixty-one, the plaintiffs in error sued 
out a writ of certiorari from the circuit court to bring up the 
record and proceedings of the board of county commissioners 
for that county, and, upon hearing the case, was dismissed on 
the motion of the district attorney, appearing in behalf of the 
county; to which motion the plaintiffs in error excepted, and 
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brings his exception here for review. The motion assigned as 
a reason, that the writ was not bronght within twenty days of 
the time allowed for such writ to issue to a justice of the 


peace, and this was thé reason, as we understand, for the dis- 


missal. The questions raised in the argument are quite nu- 
merous, and some of them important-as-matters of practice. 

First, then, as to the time in which the writ should be sued 
out: Under the act of eighteen hundred and fifty-four (stat- 
ates 1855, 290), defining the duties ‘and powers of justices of 
the peace, it was provided that a party to a proceeding before 
such officers, feeling aggrieved by any process, proceeding, 
judgment, ete., might remove the same into the district court 
within twenty days, as therein provided, and it is said that, 
‘by analogy, the writ issued within the same time to remove 
any record from the county court. This act was specific, and 
applied ohly to parties and proceedings before justices of the 
peace, and the reason for extending it to other courts, by im- 
plication, is not very.apparent. If it be a remedial writ, by 
which a superior court is enabled to bring up and revise the 
proceedings of all inferior tribunals, it would be easy to im- 
agine many cases in which it would utterly fail to accomplish 
‘the end of law, if it could not be brought after twenty days. 
On looking into the authorities upon common law proceed- 
ings, it does not seem by the practice of the courts that any 
particular time has ever been fixed in which the writ must 
issue. 

The case in 25 Wendell, 293, cited by counsel for defend- 
ant in error, is not an authority in his favor. Nelson, J. C., 
in delivering the opinion of the court, said: “I place my 
refusal to allow the certiorari upon the unreasonable delay in 
the application for it. Even writs of error cannot be issued 
after two yéars from the rendition of the judgment, and in 
analogy to this stnzute we should refuse a certiorari after the 
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lapse of this period, in ordinary much more ought we to refuse 
it in a case like the present.” 

In the case of the people, Agnew vs. the Mayor of New 
York, 2 Hill, 9, Bronsen, J., remarked: “The time for bring- 
ing an error from a final. judgment is limited by law to two 
years, and I think a ease can rarely happen where it would 
be proper to allow a certiorari after the lapse of a longer pe- 
riod.” In-botli of these cases, the application was made when 
ore than two years had elapsed. Though this writ differs 
from a writ of error, we are inélined to the opinion that it 


* should be allowed in all meritorious cases brought up within. 


two years, the time limited by the statutes of this state for- 
bringing writs of error. That disposes of the only point made 
in the court below; but the whole case being upon the record, 
it becomes-necessary to consider and pass upon other ques- 
tions which that record presents.. i 
First, it is said that certiorari, does not lie to review acts. 
of the county courts or commissioners in laying out roads. 
Second, that a certiorari does not lie to review a naked 
ministerial act, nor the act of a ministerial officer, but only 
judicial acts.. These questions may be considered together. 
The prime difficulty seems to be distinguishing between 
acts which are judicial and those which are.clearly ministe- 
vial or executive. There is certainly great uncertainty and 
many conflicting opinions in the books upon this point. It 
may be approximately true to say that a jurisdiction clothed 
with discretionary-powei to deal with the person, property or 
interest of third persons, to change the relation of such prop- 
erty or interests is a judicial act. In Rice e£ al. us. Parkman, 
16 Mass., 326, the question, arose whether an act of the legis- 
lature was judicial in its nature, and therefore in conflict with 
the constitution. The court remarked “that it did not seem 
to be of this description of power,” for it was not a case of 
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controversy between party and party, nor was there any de- 
cree or judgment affecting the title to the property. So in 
Regiva vs. the overseers of Salvord, 14 E. L. and E. R., 145, 
which was a certiorari to a boaid of inland revenue that had 
issued a license for the sale of beer. 

Couridge, J., remarked: “The cases cited are manifestly 
distinguishable. The county rate is made by the court.of 
quarter sessions, assembled and acting as a court and exercis- 
ing its judgment as to the necessary amount and other mat- 
ters. So the church building commissioners, although not 
acting as a judicial body, were invested with judicial power 
in the matter in question—they hold an inquiry and hear ob- 


jections, and their order stopping a foot-path through a 
churchyard is clearly judicial, like the order of justices for 


stopping foot-paths, and even more so, because in the former . 


case there is no appeal? Though not very full, there is suf 
ficient éxpressed in these decisions to give a pretty clear no- 
tion of what these courts considered a judicial proceeding. 

It is not controverted that both Engli-h and American 
courts recognize the boundary of judicial proceedings as the 
limit of inquiry to which a certiorari will reach, though very 
many modern cases have gone much further and innovated 
upon a rule, well understood before judicial functions were 
cast upon an almost infinite number of corporate bodies and 
associations of men. 

Admitting this to be the true distinction, the question re- 
curs, are the procecdings of a board of county commissioners 
under the statute-of this state, to lay out, open or vacate pub- 
lie roads, ministerial or judicial proceedings? We are clearly 
of the opinion that they belong to the latter class, and are ex- 
aminable in the circuit courts in this fonn of proceeding. 
There is in Massachusetts an uninterrupted series of decisions 
affirming this ‘power of the superior courts of law over the 
hoards of county commissioners in laying outhighways. The 
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jurisdiction, as far as the reports of the court indicate, has 
never been questioned. Nor has the distinction between acts 
ministerial and judicial been lost sight of or disregarded, as a 
number of writs have' been dismissed on the express ground 
that the proceeding brought up was not judicial. (2 Moss. 
249; 11 do, 158; 18 Peck, 195; S do. 440.) The same 
practice has prevailed in Pennsylvania, Vermont and Ohio, . 


In New York the general doctrine has been fully recog- 
nized, but there has been considerable fluctuation in the ap- 
plication of the rule to particular cases, but we find no one 
that directly sustains the proposition that a certiorari does not 
lie to a board of county commissioners in laying out a high- 
way. The case in 1 Hill, 647, is very brief—the four or five 
points decided are summed up in about ten lines, and no reas- 
ons are assigned. But it appears that the record disclosed no 
error in law upon which the court could act, and in dismis- 
sing the writ was clearly right. 

"But it is said that where there is an appeal given by statute 

a writ or certiorari ought notte be allowed. To this, it may 
be answered, there is no appeal given froni any proceeding of 
the board óf eounty commissioners in laying out roads, except 
in the single question of the assessment of damages. But no 
damages could be assessed unless the person damaged made 
application for the assessment before the second day of the 
next term succeeding the locating of the road, and he could 
not make such application unless he had notice of the pro- 
ceedings. Now it might happen,'as in the present case, that 
no legal notice was ever given, and it must be presumed that 
there was no notice at all unless it appears upon the face of 
the record. This would be a very strong additional reason 
why this writ should go in cases like the present. 

"One of the most common and ,important offices performed 
by this writ at common law, was to enable the superior courts 
to supervise the proceedings of inferior tribunals and see that 
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they did not exceed their jurisdiction or proceed wholly with- ! 
out authority. 


Section nine of article eight of the eonstitution of this state 
provides that “all judicial power, authority and jurisdiction 
not rested by this constitution or by-laws consistent therewith, 
exclusively in some other court, shall belong to the circuit 
courts, and they shall have appellate jurisdiction and supervi- 
sory control over the county courts and all other inferior court 
officers and tribunals.” Tt may be said that this section sim- 
ply affirms the common law, but as the fundamental law of 
this state governing the legislature as well as the court, and 
looking to the peculiar phraseology of the last clause, it may 
be matter of grave doubt whether the legislature could so far 
abridge the power of the circuit courts as to confine them to 
examination of cases brought upon an appeal only. In sup- 
port of this view, it has been held that where, by the act cre- 
ating an inferior tribunal, its adjudications were declared to 
be final, nevertheless a writ of certiorari would lie. (Ex parte 


mayor of Albany, 28 Ward R., 287.) 


The last question to be considered brings the inquiry, does 
the record show facts sufficiently regular to confer jurisdiction 
upon the county eourt and warrant its proceedings? And, if 
so, was the subsequent action of the court sufficiently regular. 
to support the judgment? -It is admitted that the county 
court or board of county commissioners, so far as it exercises 
judicial power, fs a court of special and limited jurisdiction. 
The facts, therefore, necessary to confer Jurisdiction must ap- 
pear upon the face of the record, If they do not so appear, 


nor were proved aliundi, the proceedings were null and. 
void. 


By the third section of the act relating to roads and high- 
ways, (S. L. 1859, 11,) it is provided that * when.any petition 
shall be presented of the action of said board’ for the laying. 
out, alteration or vacation of any county road, it shall be. ao- 


ot ae rm ——ÀÀÀ — — 
TAM 


-— a 
Tier Tamen retenu repete n iR Hm Re TURA T Pee T mer et RAMONE IR S T IRA, pe. 


NE TE ad 


— —————— 


rA m 


en 


54 DECISIONS OF TIE SUPREME COURT, 


companied by satisfactory proof that the notice has been given 
by advertisement, posted up at the place of holding the com- 
missioners court, and also in three public places in the vicinity 
of the said road or proposed road, thirty days previous to the 
presentation of said petition to the said board, notifying all 
persons,” &e. The first clause of section four of the same act 
further provides that, “Upon the presentation of sucly peti- 
tion (signed by twelve householders) and proof that thé notice 
has been given, as provided in the last section, the bbard of 
commissioners shall appoint three disinterested. householders 
of the county,” &e. 


Before the court could take a step or acquire any authority 
two things must plainly have been done: First, a petition of 
tivelve householders; second, notice as provided above. With- 
vat these fatis the court was no more than a stranger to every 
person or interest involved if the proceeding, and until the 
jurisdiction was acquired no indictment of regularity or pow- 
er operates in its favor. But it nowhere appears in the record 
by way of allegation or recital that any such notice was 
given, either at the court house door or in the vicinity of the 
road. ‘The omission was fatal to the proceedings of the board 
‘of county commissioners, as clearly showing that no jurisdic- 
tion was at any’time-gained of the subject matter to be adju- 
dicated upon. . 

The fourth section above quoted also provides, that upon 
the presentation of the petition and the proof: of the notice, 
<c., that the board shall appoint three disinterested house- 
holders to view the said road and report upon the same. By 
inspecting the record it seems that the court appointed three 
of the petitioners such viewers. This was clearly irregular, 
as the petitioners for the road could in no sense be said to be 
disinterested, and therefore competent under the “act.” For 
this also the éause should be reversed, for an error apparent 
on the face of the record, after the court might have acquired 
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Jurisdiction. This error appears affirmatively and stands on 
a different footing from other objections urged at the bar 
which it is proper to refer to. 

It is objected that the record does not show that the re- 
viewers or surveyor was sworn before entering upon their du- 
ties, or that the report of said viewers was publically read on 
two different days as the law required. The answer to these 
objections is, that it was not necessary that these facts should, 
` appear. Itis settled law as to inferior tribunals, that once 
having acquired jurisdiction, and that appearing, every in- 
tentment will be made in favor of the proceedings of superi- 
or courts, or courts of general jurisdiction. (1 Smith E. C, 
817; and cases there cited) — — 

-Judgment reversed, 


SYLLABUS. 


"Tho surities on an executors’ bond cannot be sued untit after default of the excc- 
utor in the probate court. 


A supplemental answer 1s not a waiver of all former pleas not inconsistent with at. 


JAMES HAMLIN e al., plaintiffs in error, 
XS9.7 c * 
ELIZABETH KENNY etal., def'ts in error. 


OPINION OF BOISE, JUDGE. 

This suit was brought in the circuit court of Jackson county 
by Elizabeth Kenny e£ al., the widow and heirs of Daniel 
M. Kenny, deceased, against James Hamlin, executor of said 
Daniel M. Kenny, and the sweties of said executor, to recover 
seven hundred dollars, which had been allowed them, out of 
the assets of said estate for the support of the family of de- 
ceased, pending the settlement of the estate. 


ks 
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It does not appear in the complaint that any steps have 
been taken in the probate court of said county to enforce the 
payment of said allowance, before the bringing of this suit. ' 
And the first question made in the case is, can the bond of 
the executor and his sureties. be prosecuted and the sureties. 
made liable for the default of the executor to pay such allow- 
ance before some action on the matter is had in the probate 
court? 7 i 

Such an allowance being made by the probate conrt, if as- 
sets come to the hands of the executor and he neglect or re- 
fuse to pay the allowance, then application could bemade for 
an order of the probate court on the exeeutor to pay the same, 
and if he still neglect or refuse, then the probate could pro- 
ceed to enforce its order or revoke the letters of said executor 
and appoint an administrator who would obey its order, If 
the exeeutor had wasted the estate so that the widow and 
heirs failed by that reason to receive the allowance, then and 
not till then would the sureties of the executor become liable 
to pay the amount of the allowance. 

I think the law contemplates that the allowance should be. 
paid out of the assets of the estate, and the sureties of the ex- 
ecutor only become liable when by the misconduct of their 
principal a loss falls upon the widow and heirs in this com- 
pact, and that this should appear in the complaint of the 
plaintiff who sues on the bond ; and as this does not appear in 
this case I think the circuit court had no jurisdiction in the 
casé. 

There is another question which has been discussed in this 
case on which, though not necessary in disposing of this case, 
it is thought best to express the views of the court as it is a 
matter of practice. It is this, whether a supplemental answer 
in the nature of a plea puis darrein continuance, is under the 
code, as at common law waiver of all former pleas. Our stat- 
ute on this subject is a copy of the New York statute, and 
there it is held under the code that the filing of a plea puis 
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darrien continuance is not a waiver of all former pleas, unless 
they be inconsistent. And we are inclined to adopt the same 
rule here. 

Judgment reversed. 


* 


STATE OF OREGON, respondant, 
vs. 


HENRY BENJAMIN, appellant. ` 


Henry Benjamin was indicted for violating the nmth section of the statuto, paga 
seven hundred and seventy-three—fifth section of the aot of January eighteenth, 
eizhteen hundred and fifty-four, Tegulating licenses to sell spirituous liquors— 
which section provides ‘no person shall keep open any house or room in which in- 
toxicating liquois are kept for retail, on the first day of the week commonly called 
Sunday." The trial ox the indictment resulted in the conviction of defendant 


Ll 


Borsz, J. ) 

At the trial, the counsel for the prisoner asked the court to 
instruct the jury that said section five of'the act of eighteen 
hundred and fifty-four was repealed, so far asthe same relates 
to keeping open a house in which intoxicating liquors are kept 
for retail, which instruction the court refused, Counsel for 
the prisoner claims that section six hundred and fifty-three, 
page five hundred and sixty-four, of the eode, repeals by im- 
plication section five of the act of eighteen hundred and fifty- 
four, 

Section six hundred and fifty-three provides “if any person 
shall keep open any store, shop, grocery, ball-alley, billiard 
room, tippling house, or any place of amusement, or shall do 
any regular business or labor, ec., on Sunday, he shall, on con- 


viction, be punished,” &c. Are these provisions so inconsistent 
8a 
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‘that they cannot both stand? Section six hundred and fifty- 
"three contains no words deseriptive of this offense, and cannot 
therefore by implication repeal section five. 
- To repeal an act by implication, there must be a subsequent 
statute on the same snbject, and providing for the same sub- 
„ject matter, so that, at the time the legislature enacted the 
subsequent statute, they must have intended it as a substitute 
‘for the former, 

Section six hundred and fitty-three does not provide against 
‘keeping open houses in which intoxicating liquors are kept 
retail, there is then no inconsistency*or repeal by implication. 

Judgment affirmed. 


^ 
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SYLLABUS. 


When an agent embezzles the money of his employee, undér the statute of eight- 
een hundred aud fifty-five, to chargo in tho indictment that the crime is larceny-- 
tut calling the crime embezzlement is a proper desemption 


STATE OF OREGON, 
«s. | 
ANDREW W. SWEET. | 
i OPINION BY BOIE, JUDGE. 


Tn thig case the prisoner was an attorney at law, who, in that 
capacity, collected somo four hundred dollars for his:client, 
one Reuben Breed. This money so collected Sweet embezzled, 
converted to his own use. 

The indictment charges him with enbezzlement—calling 
the offense by that name—and using substantially the lan- 
guage of the ‘twenty-second sectionaf the statute (on page 
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two hundred and sixteen) defining the offense. The statute 
is as follows: “If any agent of any private person shall em- 
bezzle or fraudulently convert to his own use, without the 
consent of his employer, any money which shall have come 
to his possession by virtue of such employment, shall be 
deemed to have committed the crime of laxceny.? 

The indictment charges the prisoner with embezzlement— 
setting out the facts constituting the crime—and the prisoner 
was convicted on the charge. It is now insisted by the pris- 
ener that no conviction could be had on sucha charge, for the 
reason that the statute names the crime as larceny, and that 
it should have been so named in the indictment. 

The statute uses the word embezzle in describing the of 
fense. It says: “If any agent shall embezzle money he shall 
be deemed to have committed laiceny.” It was necessary to 
set out the facts in the indictment so that the proof would 
correspond with thefacts charged ; and if these facts charged 
describe the crime as defined by the statute, it is sufficient, 
and the calling the offense embezzlement in the caption of 
the indictment does not constitute a variance from the defini- 
nition given by the statute. The word larceny is used in the ` 
statute simply of what degree the offense shall be and what its 
penalty. It says simply, embezzlement shall be deemed lar- 
ceny—that is, that embezzlement shall be equal inwenormity - 
to larceny. I think the word embezzlement describes the 
offense charged, and that it was not the intention of the legis- 
lature to abolish the name of embezzlement from the cata- 
. logue of crimes, but only to say that the crime of-embezzle- 
ment should be equal in degree to larceny, and have the same 
penalty attached to its commission. 

Judgment affirmed. 
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A. M. and L. M. STARR, plaintifis, - 
vs, " 
BENJAMIN STARK, defendant, : 
OPINION OF BOISE, JUDGE, 


The controversy in this case may be stated as follaws: 

Stark claims a part of the town site of the city of Portland, 
as a donee under the act of Congress of the twenty-seventh of 
September, eighteen hundred and fifty, donating lands in 
Oregon to actual settlers. 

The fourth section of this act provides that, in order to ob- 
tain a patent from the United States, the settler shall first re- 
side on and cultivate the tract claimed for four years continu- 
ously. The act further provides that a notification of the 
tract claimed, describing the land and stating the time of set- 
tlement, shall be filed with the surveyor general, and the fact 
of a continual residence and cultivation for four years be proven 
to the satisfaction of that officer ; and when such continual res- 
idence and cultivation is proved, a donation certificate from 
the surveyor general shall be furnished the settler. 

Stark obtained a donation certificate from the said surveyor 
general, dated the tenth day of September, eighteen hundred 
and fifty-three, in which is the following recital of the proof. 
After describing the land, the certificate says that gaid Stark, 
“having proven to the satisfaction of the surveyor general of 
Oregon the fact that such settlement was commenced on the 
first day of September, eighteen hundred and forty-nine, four 
years prior to the date hereof, and having, in pursuance of the 
requirements of the’ seventh section of the act aforesaid, es- 
tablished by two disinterested witnesses the fact of continual 


STARR V8, STARK. 61 


residence and cultivation, required by the fonrth section of 
said act," £c. In accordance with this certificate, a patent 
was issued to Stark on the eighth day of December, eighteen 
hundred and sixty, in which patent reservations are made in 
favor of such tracts as ave occupied (within the limits covered 
by the patent) by persons for commercial purposes. 


The day before the patent to Stark was issued, to-wit—on 
the seventh day of December, eighteen hundred and sixty, a 
patent was issued to the authorities of the city of Portland, in 
trust, for the several use and benefit of the oceupants thereof, 
according to their respective interests, under the town-site act 
of congress of the twenty-third of May, eighteen hundred and 
forty-four, entitled an act for the relief of citizens of towns 
upon the lands of the United States, under certain circum: 
stances. 

Such was the state of the title at the date of the commence: 
ment of this action. 

The complainants, the Starrs, say that Stark threatens to 
ejeet them from the lots In question, to-wit—lots number one, 
two and four, in block number eighty-one; that they have 
been in the constant occupation of said lots since eighteen 
hundred and forty-nine, using them as places of business for 
the purposes of trade and commerce; and claim that they 
have a right to have their title perfected under the city pat- 
ent; and further say, that the reason they hare not had such 
title perfected is, that the legislature of the state of Oregon 
has passed no.law to ehable the city authorities of Portland 
to fulfill said ‘trust. 

Stark claims that said patent to the city is without author- 
ity in law, and can give claimants no standing in court to 
claim under it. 

Without undertaking to discuss the question as to the val- 
idity of the patent to the city as against that of Stark, had 
il been obtained without fraud against the government, I 
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think the claimants, being actual occupants of these lots, in 
good faith, and occupying them for purposes of trade and 
commerce, have a sufficient color of title under the patent of 
the city to give them a standing in a court of equity to im- 
peach, if they can, the patent to Stark, on the ground that 
the same was obtained from the government by fraud. 


The fraud alleged in the complaint is, that the written evi- 
dence of four years’ actual residence and cultivation produced 
by Stark to the surveyor general, on which the donation cer- 
tificate was issued, was false and fraudulent ; and that, in fact, 
Stark had not, on the tenth of September, eighteen hundred 
and fifty-three, remained on and cultivated said tract for four 


years. 

The court, after having examined the efidence in this case, 
finds that the findings of the facts in the case by Judge Shat- 
tuck, who tried the casein the court below, are correct, and 
for convenience I shall adopt them here. lle finds as follows, 
to-wit: ; j 

* Facts—That the defendant had, during the time between 
September, eighteen hundred and forty-nine, and September, 
eighteen hundred and fifty-three, a mercantile house on the 
claim of John H. Couch, adjoining the tract claimed by de- 
fendant, a mercantile house in San Francisco, California, and 
one in New York, in copartnership with other persons—ivas 
himself a merchant, and in actual charge and managing part- 
ner of the house in San Francisco. It is not found that de- 
fendant had any house, residence or place of business upon 
the tract covered by his patent prior to the fall of eighteen 
hundred and fifty. That up to eighteen hundred and fifty-one 
the defendant was engaged in merchantable business and com- 
merce between Portland, San Francisco and New York, but 
spent the greater portion of his. time at San Francisco, be- 
tween September, eighteen hundred and forty-nine, and Sep- 
tember, eighteen hundred and fifty. That the defendant was 
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in Portland, Oregon, in June, eighteen hundred and fifty, 
and in August, eighteen hundied and fifty, one Sherman, am 
agent of the defendant, commenced the construction of a, 
building upon the traet described in defendant's patent, which 
was afterwards used as an office, and was oceupied by defend- 
ant's agent; but it is not found that defendant himself ever 
occupied this building, if at all, prior to October, eighteen 
hundred and fifty. That defendant left Oregon in October, 
eighteen hundred and fifty, and was absent.in the Atlantic 
States and in California till somewhere in eighteen hundred 
and fifty-seven, but with the intention of returning to Oregon, 
and of making a home on the tract named in his patent. 
That prior to his departure, in October, eighteen hundred and 
fifty, the defendant eau-ed a dwelling house to be erected on 
the tract, which was leased to à tenant and occupied by a 
tenant till defendant's return, in eighteen hundred and fifty- 
one, and occupied by defendant himself, as avboardi g place 
or residence, from his return till eighteen hundred and sixty- 
one. i 

“That portions of the tract were, prior to March, eighteen 
hundred and fifty, divided into lots, and were occupied at 
that time, and have been up to the commencement of this 
suit oceupied for purposes of trade and commerce. 

“That a part of the premises in controversy in this suit, 
to-wit—lot number tivo—vas occupied by the plaintiff im 
October, eighteen hundred and fifty, and has continued to be 
oceupied by them till the commencement of this suit, for the» 
purpose of manufacturing tinware. 

“That the other portions of the premises in dispute have 
been occupied by and in actnal possession of the plaintiffs 
and their grantees, claiming adversely to the defendants, since 
some time in the early part of eighteen hundred and fifty. 


* That the plaintiffs were in possession:of all they claim in 
the complaint on the seventh of December, eighteen hundred 
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and sixty "—the date of the patent to the city of Portland.) 

From this finding of the facts, it is obvious that Stark had 
not resided on and cultivated the land described in his patent 
for four years on the tenth of September, eighteen hundred 
and fifty-three, the date of his donation certificate, forthe had 
no house or place of residence on the land before the fall of 
eighteen hundred and fifty, so that the testimony by which 
he was enabled to obtain his donation certificate from the sur- 
veyor general ef Oregon was hot true in fact; and whether 
the witnesses who testified to these facts were mistaken or 
willfully false, makes no difference. It was a fraud on the 
government and on the plaintiffs, 


As to the question of residence and cultivation, they must 


* be actual on some portion of the land, and the possession of 


the whole tract must be on adverse possession—that is to say, 
a possession that gives the claimant control of the whole 
premises as occupier or landlord. , As the patent refers to and 
js issued on the donation certificate, we cannot in this case 
inquire into the question of the right of Stark to complete his 
residence after the date of his certificate, and as the patent of 
Stark is void, for the reason that his residence was not com- 
pleted at the time of the granting of the donation certificate. 
The act of congress relative to citizens occupying town sites 
for the purposes of trade and commerce, applies to this land, 
and the patent to the city being unimpeaehed by a better 
title, will be held valid in this case so far as to protect the 
title of the plaintiffs, 
Decree affirmed. 
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Scrrenn Court or THE STATE OF OREGON, 


September Term, 1863. 
JOEN D. HURD, respondant, 


—— MÀ — 


TS. Benton. 
ISAAC MOORE, appellant. 
OPINION OF E. D. SHATTUCK, ASSOCIATE JUSTICE. 


The complainant charges that the defendant, Mooie, “ con- 
triving and maliciously intending to injure the plaintiff, * did, 
in certain conversations or discourses,’ ete., utter, publish and 
declare of and concerning the plaintiff these false, scandalous 
and defamatory words, o eit; ‘Hurd (the plaintiff meaning) 
burned my house, (referring toa certain dwelling house of 
the defendant which had previously caught fire and burned,) 
he (the plaintiff meaning) set my house on fire. Hurd is a 
d—d rascal; the, ete., (using other vile and opprobrious epi- 
thets) that hied my house; he is a thief, ete., (repeating the 
epithets) he is the one that burned my house’-—meaning by 
the said charges that the plaintiff had been and was guilty of 
the crime of arson.” 

It is insisted by the counsel, for the appellant that the com- 
plaint is defective and wholly insufficient, because, first, it 
does not show that the words were spoken in the presence or 
hearing of any person or persons, ete. Second—The words 
charged to have been spoken by defendant do not eS as to 
plaintiff any crime or indictable offense. mc 

As to the first point it is unquestionable, by the rule in ac- 
tions for verbal slander, that the complaint must show that 
the words were spoken of and concerning the plaintiff in the 
presence and hearing of some person or persons. But in this 


case, we think the terms employed by the pleader— conver- 
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sations,” ^ discourses,” “publish,” “declare,’—imply the 
presence of hearers and sufficiently indicate that the declara- 
tions were public and notorious. Tis point, then, is not well 
made, As to the second point, it was contended upon the ar- 

gument that the averment, “referri ing to a certain davelling: 
honse, that had caught die and burned, ?^taken with’ ‘the 
words charged to have been spoken, show that no arson was 
or could have been charged, and eonsequently the words 
spoken are not actionable, and also that the words used, taken 
with the averment, are capable of an innocent construction, 
and therefore a slanderous meaning should not be attached to 
them. 

It is conceded that the innuendo cannot extend nor enlarge 
the meaning of the words charged to have been published. 
But we are of opinion that the words charged in this com- 
plaint, taken with the averment. do of themselves convey a 
clear and direct imputation of aslanderous character. Form- 
erly the rule prevailed in actions of this kind that words are 
to be innocently construed if possible. But the rule is now 
held to be that words are to be taken in that sense in which 
they are generally understood, and when that puts upon them 
a guilty sense it is incumbent on the defendant to show that 
they were innocently used. (Pike «s. VanWormer, 6 How.. 
Pr. R., 101; Goodrich vs. Wolcott, 3 Cowen, 239.) 

The defendant by failing to answer, admits all the allega- 
tions of the complaint to be true. Now the words charged 
are not ambiguous; there is no uncertainty in regard to the 
subject matter to which they relate, or the person to whom 
they were intended to apply. .A house had been consumed 
by tire—the ‘defendant, after applying vile and opprobrious 
epithets to the plaintiff, indicative of great bitterness and dni- 
1nosity, without qualification, declared that the plaintiff was 
“the one that set on fire;? that he had “burned 9" It is 
difficult to see how any other than a guilty sense could be 
put upon the words so used. It is only a fair and reasonable 
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inference, from the whole discourse charged, that the defend- 
ant intended to charge the plaintiff with having willfully and 
maliciously set fire to that house; that he was guilty of arson. 
We are therefore of opinion that enough is charged in this 
complaint to put the defendant upon his denial, or’ upon the. 
proof that the words were innocently used. 

Judgment affirmed. 
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Tuy SUPREME COURT or tre STATE or Onroox, 


September Term, 1868. | 


II. J. WALDRON, county treasurer, appellant,” 


` vs. : | Wasco. 
| 
JOHN HARRISON, | 
ANDREW CLARK, e£ al., respondents. J 


OPINION, 


The condition of this recognizance is that “John Harrison 
shall appear in the circuit-court” at a certain time and place, 
“to answer a charge of adultery, and not depart without leave 
of the said court, and abide the judgment thereof in all 
things The respondant insists that no breach of this condi- 
tion is charged, inasmuch as it is averred that the said Iar-* 
rison did appear in said eourt at the term specified in the 
recognizance, and by the order of the court. The canse was 
continued till the first day of the succeeding term, and the 
defendant ordered to appear at that time, to answer said 
charge, and in the meantime was allowed By the eourt to go 
at large upon the recognizance first given. 
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It is said that by the terms of this recognizance, the sure- 
ties were bound for Harrison’s appearance at the May term, 
eighteen hundred and sixty-two, and that a continuance of the 
canse till the September term without their express consent 
exonerated them from farther liability. 

It is admitted, as a general rule, that the obligations dfa 
surety canuot be enlarged or extended without his assent, 
But we do not think that in thís case the respondants derive 
any aid from that doctrine, for, by assuming to become sure- 
ties in this recognizance, they took upon themselves the office 
of voluntary jailors for Harrison; they became his keepers, 
and, by the very terme of their obligation, undertook to have 
him obedient and subject to all the orders of the court. Ie 
was to go and come whenever the court should direct, and 
they were to bring him whenever called. 

We think if was within the power of the court, on the day 
named in this recognizance for the appearance of Harrison, 
to set down the case for a future day—even a day at the suc- 
ceeding term—and to order him to come on such future day 
to answer the charge made against him. 

This continuance we think was an order which these sure- 
ties undertook should be obeyed by Harrison, and if, on such 
appointed day, he not appear, and his sureties did not bring 
him, then the condition was literally broken—llarrison had 

-departed without leave and failed to abide the order of the 
-eourt. i 

No express assent or agreement to stand as sureties till the 
“future day appointed by the court was necessary to continue 

¿their liability. They must be presumed to have been present 
in court with their prisoner, and to have known of the order 
made by the court, and they could have exonerated them- 
selves by an express dissent, and by delivering the defendant 


' into custody in open court; or they could at any time have 


‘carried him before a magistrate and had him committed. 


Failing to do this, they remained bound for his appearance at * 
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the subsequent day appointed by the court. (People vs. Day, 
17 Wend, 375.) 

Harrison having failed to appear at the September term, as 
ordered by the court, there was a default and the plaintiff be 
low should have judgment, unless the respondants, by answer, 
can show other mattérs in defense tliàü those presented by 
the demurrer in this case, the judgment below must be re- 
versed and the cause remanded. 


SHATTUCK, associate J. 


SUPREME COURT or THE STATE'OF Orxcon, ) 


September, 1863. | 


vs, 


W, C. GRISWOLD, respondant, ] 
i Maziox. 
J 


A. R. STOUGHTON, appellant. 


OPINION, 


Griswold recovered judgment by confession against Stough- 
ton, on the first day of June, eighteen hundred and fifty-seven, 
entry whereof upon the journal and lien docket of the late 
district court of Oregon territory for the eounty of Marion 
was duly made. In April, eighteen hundred and sixty-two, 
execution was issued upon that judgment to the sheriff of 
Marion county, and on the twentieth of May, eighteen hun- 
dred and sixty-two, certain tracts of'land of the defendant in 
the execution were sold by the sheriff to satisfy the judgment, 
Griswold being the purchaser. On the twenty-third of Sep- 

tember, eighteen hundred. and sixty-two, the sheriff presented 
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a deed for said land, pursuant to his sale, for approval to the 
circuit court, and Stoughton then appeared and objected to 
the approval of the deed, and moved to have the sale ret aside 
and declared void, because—first, the judgment upon which 
the exegution issued is void; second, there was no judgment 
roll remaining in the clerk’s office when execution issued ; 
third, several parcels of land were sold in gross and not sep- 
arately ; fourth, it does not appear that one of the parcels was 
sold either on the sme or at the court house door; fifth, it 
does not appear that the defendant had no personal property 
subject to'exécution; sixth, the defendant had personal prop- 
erty subject to execution. 

The circuit court overruled the motion and approved the 
deed. From that decision this appeal is taken. 

The first two objections cannot be considered in this pro- 
ceeding. This isan inquiry about the proceedings “ concern- 
ing the sale.’ An execution is here exhibited, regular upon 
its face, which recites a judgment and a judgment roll; and 
upon a mere motion, at this stage of the proceedings, the 


'eourt will not go back of the execution to inquire into the 


validity of the judgment recited, 


The other points may be considered. In examining them, 
this court is confined to the record brought up from the court 
below. There appears to be no bill of exceptions, and the 
presumption is that the court below decided the case upon 
what is here presented-—the judgment entry, the execution, 
the report of sale and the motion, substantially as above pre- 
sented, without further-allegation, averment or proof. As to 
the objections respecting personal property of the defendant 
subject to levy, the return of the sheriff is sufficiently full, 
and being presumed true, negatives the assumptions made by 
the motion. It says, both in the report of levy and in that of 


GRISWOLD VS. STOUGHTON. ver 


sale, that they were made “in default of personal property.” 
The objection respecting the place where the sale was made 
is also disposed of by the return itself, which says, “I expose 
‘for sale, as the law directs, oz the premises,” &c. 

The chief question in controversy, then, is respecting the 
mode of selling adopted by the sherif “The return described 
two tracts of land, one being “claim number forty-six and 
claim number sixty-four, all comprising six hundred and 
forty-five and thirty-one one-hundredths acres, embraced in 
notification number five hundred and sixty-five, of A. R. 
Stoughton, bounded,” ac. “Also, the following premises, sit- 
uated in T.88., R. 8 and 4 W., €c., containing three hun- 
dred acres more or less? Each tract is described as consist- 
ing of parcels, legal subdivisions er fractions, known by the 
maps or plats of the United States surveys, and situate in ad- 
joining townships, and the greater portion in one township. 
Whether the six hundred acre parcel was sold by itself, as one 
tract, or whether the two tracts, amounting to about nine hun- 
dred and forty-five acres, were sold together, as one parcel, 
does not appear from the return; neither does it positively 
appear whether or not the two tracts are adjacent and could 


be called one parcel. It is to be inferred, however, from the | 


description, that they are adjacent and constitute a compact 
Dody of land. The whole tract, the sheriff reports, was sold 
for eighteen hundred dollars, being about two dollars an aere. 
Now, the question is, whether any such irregularity appears 
in these proceedings as renders this sale void or voidable upon 
mere motion, after the period for redemption has elapsed? 
This inquiry involves the construction of the statute of eigh- 
teen hundred and fifty-four, relative to sales upon execution, 
It is provided (statute, page 124, sec. 20): “ When the sale is 
of real property, and consisting of several known lots or par- 
cels, they shall be sold separately.” If this statute is man- 
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datory, and this provision is a peremptory requirement, then 
it is clear that the sale under consideration is irregular and 
ought to be set aside. : This question has been but once before. 
brought into this court (case of Grant vs. Roberts e£ až., 1860, 
not reported), and though no opinion directly in point was 
given, it was clearly intimated by the court that this statute 


should be held directory, and not peremptory, in respect of ^ 


the provisions above cited) The same question has, however, 
been decided in New York and in Minnesota, upon statutes ' 
substantially like our own. In Cunningham «s. Cassidy, 17 
New York R., 278, Denio, justice, delivering the opinion of 
the court, says: “There is a well known distinction between 
statutory provisions which are of the essence of the proceed- 
ings to which they relate and without the observance of which 
everything that is done is nugatory, and such as are merely 
model or directory and the violation of which does not neces- 
sarily draw after it the effect of avoiding what has been 
legally done. After some reflection and contrary to the opin- 
ion which I had formed on the argument, I am prepared to 
elass this direction to sell land on execution in parcels, when 
it consists of distinct: lots or tracts, as falling within the last 
mentioned class. A judgment is a general lien upon all the 
lands owned by the debtor at the time it was docketed. It is 
the recovery of the judgment which affects the owner's title, 
by charging it with the burden of the debt, and the subse- 
quent proceedings relate to the method in which the lien is 
enforced and executed. -A departure from the prescriptions 
of the statute in conducting these proceedings may or may 
not prejudice the debtor or his other creditors.” Substantially 
the same ruling was made in Minnesota. (1 Minn. R., 183.) 
We think this is the better and the true rule, under our stat- 
ute of eighteen hundred and fifty-four. The main object in 
adopting one mode or another of conducting sales upon exe- _ 
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cution is to obtain the highest price for the smallest amount 
of the debtor’s estate, and cases can be cited where a large 
tract of land in compact form is so situated that the whole 
in gross will bring on sale as much higher price than 
the aggregate amount that could be obtained by a sale 
in parcels. The interest of all concerned would sometimes 
be promoted by pursuing one mode, at other times by pur- 
suing the other mode. There should be some discretion 
allowed the officer as to the mode of sale, and that should 
be adopted which the condition of the estate makes most 
advantageous to the parties concerned, though the general 
rule specified in the statute ought to be followed as far as 
practicable. It is to be presumed that an officer has done his 
duty, and acted fairly and without fraud and opppression. If 
it appears that there is great inadequacy of price, or fraud, or 
abuse of power, or any irregularity that has injured the debtor 
or his creditors, the sale might be avoided, on motion, by a 
seasonable application, and by suitable allegations and proofs. 
But we are not prepared to hold that a debtor ma: acquiesce 
in a sale till after the period for redemption has expired, and 
then, without averring any oppression, fraud or injury, but 
upon a mere motion, based upon the return of the oflicer, 
have a sale set aside, simply because two or more adjacent 
parcels of land were sold in gross and not separately. In 
this ease, it appears that the plaintiff's debt was not paid by 
the proceeds of the Iand sold, but that several hundred dollars 
remained still unsatisfied. At the same time, there is noth- 
ing in the record to show that the land was worth any more 
than was actually bidden upon the sale. It does not appear 
that any fraud was praetieed, any mistake made by tlie plain- 
tiff or the oflicer, or that any injury was sustained by the 
debtor or any of his creditors by reason of the mode of con- 


ducting the sale which the officer adopted. It is said upon 
10a 
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the argument that Staughton has a right to redeem any part 
of the land, but is precluded front redeeming less than the 
i whole, by the manner in whieh the sale was made. If he had 
actualiv sought to redeem a part, and been ready to do Bo 
within the time prescribed by the statute, and been predluded, 
à» suggested by counsel, he might have shown it upon his ap- 
plication to avoid the sale, and it might have been considered 
us a presumption of injury and oppression; but he made no 
` such application; he waited till the time for redemption ex: 
pired and then came in with a mere motion, based solely upon 
the apparent irregularities above referred to. We do not think 
the defendant has made a record in the court below which 
entitles him to relief; and upon this record we do not think 
that the circuit court committed any error in confirming the 
sale and approving the deed. 
Judgment affirmed. 
Sirsrrccs, associate J. 
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July Term, 1862. 
A. LELAND, etal, 


* U8. Multnomah. 


CITY OF PORTLAND. 


BY BOISE, JUDGE. 


ee Ap d 


This cause, which was tried at the circuit court of Olacka- 
mas county, at the March term, eighteen hundred and sixty- 
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one, was a proceeding on behalf of the city of Portland, to 
recover from the plaintiffs in error a certain block of lots in 
said eity, which is claimed by the city as a public market 
square, which it is alleged was dedicated by the proprietors 
of the town site of said city for that purpose. The plaintiffs 
in error claim title by virtue of a deed executed to them by 
Daniel H. Lownedale, who was one of said town site proprie- 
tors, and whose heirs at law now hold the patent land on 
whieh this bloek is situated, from the government of the 
United States. 

The issue presented to the jury was, as to whether there 
had been a dedication, and the jury found that there had been, 
and judgment was given for the city; and the defendants in 
the court below assign as error certain readings of that court, 
on the introduction of evidence, which was objected to, and 
exceptions were also taken to the instructions which the court 
gave the jury on the trial, all of which appear in the bill of 
exceptions. 

` This block of lots is situated on the town site of the city of 
Portland, and the plaintiffs in the court below claim that 
when the said town site was laid off into blocks and lots, this 
block was designated on the map of the town then made, ex- 
hibiting said survey of, the site into blocks and lots as a mar- 


ket square, and dedicated by said Lownsdale and the other 


proprietors of said town site for a public square for the use of 
the city. The town was laid off prior to the passage by con- 
gress of the act commonly known as the donation law, grant- 
ing land to settlers in Oregon, which was approved and be- 
came a law September twenty-seventh, eighteen hundred and 
fifty; aud so far as marking on the map is concerned, was 
also prior to the said twenty-seventh of September, It ap- 
pears by the bill of exceptions that the evidence on the trial 
tended to show that prior to June eighteen hundred and fifty, 
Lownsdale, Coffin and Chapman claimed to be the owners of 
the town site of Portland, and that their joint ownership eon- 
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tinued until about the latter part of the year eighteen hun- 
dred and fifty two. That about May, eighteen hundred and 
fifty, Coffin and Chapman (two of said proprietors) employed 
one Short, a surveyor, to survey and map said town site. 
That said Short made such survey.and map, and that on said 
map the block in dispute was colored and designated on the 
margin as market square. The plaintiffs below also offered 
evidence tending to show that Lownsdale recognized and ap- 
proved said map, and plaintiffs also offered evidence tending 
to prove that, in June, eighteen hundred and fifty, said Lowns- 
dale, Coffin and Chapman (acting as joint proprietors) made 
a public sale of lots and blocks according to said map, and 
that persons purchased at said sales, understanding that the 
block in question was set apart for publie use as a market 
square, and paid the purchase price therefor, and received 
deeds.for the lots and blocks so purchased. There was also 


some evidence tending to show that subsequently, and after 


the passage of the acts of the twenty-seventh of September, 
eighteen hundred and fifty, Lownsdale (the grantor of the de- 
fendants in the court below) reeognized said Short map. 
There was also evidence tending to show that another map, 
called the Brady map, had been made, eopied from the Short 
map, which was also offered in evidence. Plaintiffs also of 
fered in evidence still another map made by authority of the 
city in eighteen hundred and fifty-eight, by one A. G. Henry. 

To the introduction of these maps the defendant objected ; 
but the court over-ruled the objection and admitted the maps 
in evidence to the jury, to which ruling of the eourt the de- 


' fendant excepted. I have deemed it necessary to state this 


much of the evidence reported in this ease in order to a more 
full and clear understanding of the question of the propriety 
of admitting these maps to the jury. As to the Short map, it 
is impossible to tell from the report of the evidence furnished 
in the bill of exceptions, whether or not it was recognized 
and acted on by Lownsdale, subsequent to the date of the act 


y 
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of the twenty-seventh of September, eighteen hundred and 
fifty. If it was so recognized and acted on, it was properly 
admitted; if not, then I think its admission was improper, and 
the question whether or not Lownsdale did recognize or ap- 
prove said map, was a proper question for the jury, under the 
instructions of the court. If the map was relied on to show 
a dedication, the dedication must be shown to have been 
made since the said twenty-seventh of September, eighteen 
hundred and fifty, for any acts before that time affecting the 
disposal of the land in Oregon, were simply void tor the want 
[of] any title to them at that time in the citizens of the then 
territory of Oregon, the title being then in the United States, 
and consequently unaffected by the acts of private citizens. 
(See Parrish vs. Lownsdale, 91st Howard, U. S. S. C. R., 
page 290.) f 

As to the Brady map, I think it was improperly [admitted], 
unless there was evidence tending to show that Lownsdale ex- 
amined and approved of it in respect to its designation of this 
block, which does not appear.. The map made by Henry, so 
far as appears, was never acknowledged by Lownsdale or the 
defendants to be correct, and was simply evidence which 
plaintiffs made for themselves, and shonld not have been 
admitted. 

The next question presented is, did the court below err in 
refusing to instruct the jury that a dedication of the property 
in question to be binding, and divert the title from the donor 
to the publie, must. have been sinee the twenty-seventh of 
September, eighteen. hundred and fifty. I regard this ques- 
tion as settled by the case of Parrish vs. Lownsdale, already 
referred to, which case arose on the question of the dedication 
of the levee in this same city of Portland, and by these same 
proprictors of the town site of Portland, and was governed by 
the same considerations in this respect which govern this case. 
When it was held that a dedication, made prior to the act of 
the twenty-seventh of September, eighteen hundred and fifty, 
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was void for want of any title in the donors at the time of the 
dedication, the title being then in the government of the United 
States. There is one other question in the assignment of er- 
rors, Which is: Can the city of Portland recover, in this form 
of action, the possession of this property; provided, the same 
was dedicated as claimed. It is insisted that the city should 
go into chancery to vindicate the claim of the city corpora- 
tion to the publie squares of the city. 

The statute under which this suit was brought, provides in 
the first section, that any person having a valid subsisting in- 
terest in real property, and a right to the immediate posses- 
sion thereof, may recover, &e., in this form of action. It 
seems to me there can be no question but the corporate anthor- 
ities of the city of Portland are the proper possessors of its 
public squares, and may maintain suits for the recovery there- 
of, and the allegations that the plaintiffs have a fee in the 
premises, is qualified by the statement in the complaint of the 
uses for which the city authorities claim the land. 

Judgment reversed. 


SYLLABUS. 


To prove the dedication of a public square to publie use, whero a map is relied* 
on as proof of such dedication, it must appear to tho jury that the donors either 
made or recognized the map as correct, and agvented to it 

A dedication of ^ public squaro for the purpose of a marhet syuare in the city 
of Portland, to be binding on the proprietors of tho town «ite of said city, must Lave 
been made since the act of congress of the twenty-seventh of September, eighteen 
hundred and fifty. 


BAKER VS. BLANCIET AND ROBBINS. 
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Scrrime COURT or Tur SrarE or OREGON, } 
July Term, 1862. 
D. S, BAKER, 
ve. > 
F. N. BLANCHET and 
G. C, ROBBINS. 


MULTNOMAH. 


OPINION BY DOISD, JUDGE. 


This is an action on a promissory note, given by the de- 
fendant, F. N. Blanchet, to the defendant, G. C. Robbins, 
and afterwards endorsed by Robbins to the plaintiff, who 
brings this suit against Blanchet and Robbins, charging Rob- 
bins as indorscr. Robbins answers, denying due demand for 
payment of the note of the maker, Blanchet, and also deny- 
ing due notice to hinself (Robbins) of non-payment, 

The answer was excepted to in the court below as being 
insufficient, and the portion excepted to is in these words: 
* Defendant, for answer,” &c., “says that he has not knowl- 
edge or information suficient to form a belief as to whether,” 
«e. The court below held that this was not a sufticient de- 
nial of knowledge or information to comply with the statute, 
and gave judgment against the defendant, Robbins, as for 
want of an answer. The statute, page 90, section £6, pro- 
vides: * That the answer of a defendant shall contain a spe- 
cifie denial of cach material allegation in the complaint, ac- 
cording to his knowledge, information or belief, or of any 
knowledge or information sufficient to form a belief.” The 
answer in this ease does not declare absolutely that the de- 
fendant has no knowledge of the matter controverted, but 
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denies that he has sufficient knowledge to make up an opinion 
or form a belief. Ifthe answer had contained the word any, 
used in the statute, aud stated that he had not ary knowledge 
or information sufficient to form belief, it would not have been 
a declaration that defendant had no knowledge whatever on 
the subject matter; it would have been a declaration simply 
denying that any knowledge or information which he did pos- 
sess was sufficient to enable him to form a belief. I think 
the form of expression used in the answer conveys the same 
meaning as though the language of the statute had been fol- 
lowed, and that the answer is suflicient. 
Judgment reversed. 


= SYLLABUS. 


‘When a defendant, in on answer, uses tho words ‘defendant, for answer, &c., 
“gays that ho has not knowledge or iiformation sufficient to form a belief as t 
whether, & , the matters charged in the complaint are truc. 

Held that the answer was sufficient. 


Suprenté Cornr or tHe Stare or. OREGON, 


July Term, 1862. 


* 


"THOMAS HOPWOOD, 
VS. Jackson, 


JAMES H. PATTERSON, 


This ozso comes here by writ of error from Jackson county. Tho facts in tho 
case nro as followa: It was an action for work and labor. The answer of the de- 
fendant sets up & defense to the ments, and also 1m the answer seta up ag a further 
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defense that, at the time of the commencement of this action, there was anothor 
amt pending for the same cause of action, but does not state that said former suit 
was still pendmg at the time of filing the answer. The plaintiff in the court be- 
low domurred to that part of the answer which sets up the pending of a former 
suit, and ag causes of demurrer assigns of as follows - 

lst—That this part of tho answer, being in the nature of a plea in abatement, 
cannot he pleaded 1n conjunction with an answer to the merits. 

2d—That this part of the answer does not state that the said former snit was 
still pending at tho timo of filing the answer 

‘The court below sustained the demurrer and gave judgment for the plaintiff, to 
which decision and judgment of the court the defendant excepted, and tho cause 
stands in this court on domurrer as it did in the cireuit court. 


Boise, judge. 


The first question raised by this demurrer is, can an answer 
in the nature of a plea in abatement be joined with an an- 
swer to the merits. This is a question of practice under the 
code, and its determination either way will not particularly 
affect the-absolute rights of litigants, for they have a right to 
avail themselves of this defense, either in conjunction with the 
answer to the merits, or in a separate answer in the nature of 
a plea in abatement; and the question is, does the code change 
the order in which such questions should be permitted and de- 
termined. The statute, page ninety, section forty-seven, pro- 
` vides that “the defendant may set forth by answer as many 
defenses as he may have.” This contemplates that the style 
of the defense shall be by-answer, and dees away with the 
names of technical pleas, but does not, I apprehend, contem- 
plate the joming, in the same answer, matters of defense 
which create issues that cannot properly be tried together. 
Answers, in the nature of pleas in abatement, are dilatory, 
and create issues which cannot properly be tried with issues 
on the merits. Issues, on dilatory pleas, should always be 
disposed of before issues on the merits are made, for, in some 
cases, the determination of such issues may change the issues 
on the merits. A practice that would allow answers in the 


nature of pleas in abatement to be joined with answers to the 
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merits, would be very inconvenient, and lead to much confu- 
sion in judicial proceedings ; and I cannot believe it was the 
intention of the legislature to require all defenses to be joined 
in one answer, but that the proper construction of the statute 
is that the nominal or technical form of pleading a defense 
should be by answer. While these defenses alone shall be 
joined, which will create issues that may properly be tried to- 
gether, and that answers, in the nature of pleas in abatement, 
should now, as formerly, be pleaded and determined before 
an answer to the merits is interposed. 

The practice in the state of New York, under tlie code, has 
not been uniform. (See Van Sanford's pleadings, page three 
hundred and eighty-five; and cases there cited.) But I un- 
derstand the better opinion in that state now to be, that an- 
swers, in the nature of pleas in abatement, should be pleaded 
before an answer to the merits; and such is the opinion of 
this court, as we deem such a couse more in accordance with 
the settled practice of the courts and more convenient, and 
not in contravention of the statute. There is another objec- 
tion to the answer or plea in this case—which is specified in 
the demurter—which is, that the answer does not state that 
the said former suit was still pending at the time of filing 
‘the answer; and I think the demurrer is well taken in this 
respect, for if the former.suit had been withdrawn at the time 
of answering, I cannot see what injury it could work to the 
defendant. 


Judgment affirmed. 
SYLLABUS. 


~- An answer, in the nature of a plea in abatement, should bo plead soparately, and 
disposed of before an answer to the merits is conmdered. An answer which sets 
up for defense the pending of a former suit for the samo cause of action, should 
state that such former guitss-still pending at the time the answer is interposed. 
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SUPREME Couns OF THE STATE OF OREGON. 
CHARLES BURCHARD, plaintiff in error, 


vs. med Multnomah 
STATE OF OREGON, defendant in error. 


On the fifteenth day of November, A, D., eighteen hundred and sixty-two, an 
indictment was preferred against Charles Burchard, and filed in the circuit court 
for Multnomah county, charging said Burchard with the offense of selling intoxi- 
cating liquors, the body of which indictment 1s as follows . ** The said Charles A. 
Burchard, on the fourteenth day of September, a D, eighteen hundred and sixty- 
two, at being the first day of the week, commonly called Sunday, and on divers 
other of said days, between smd day and the finding of this indictment, at the city 
of Portland, in this county, at the ** Gem Saloon,” willfully and unlawfully sold 
to A. B. Brannan, and to divers other persons, whose names are to this grand jury 
unknown, intoxicating liquor, to wit: one gill of whisky, against the statute in 
such oases provided.” To this indictment, defendant, by his counsel, interposed a 
demurrer, substantially as follows . 

ist—Tho indictment does not charge that the liquor sold, was sold by defendant 
at or in any house or room where intoxicating liquor was kept for retail. 

2d—There 13 no law in force in the city of Portland makmg a sale of intoxicat- 
ing liquor on Sanday a criminal offense 

38d—The said defendant has a right to sell liquor on Sunday in the city of Port- 
land, by virtue of the act of the legislative assembly of the terntory of Oregon, en- 


titled an act to incorporate tho city of Portland, passed January twenty-fourth, 


Ae D., oighteen hundred and fifty-four. 

5th—-The indictment charges moro than one offense. 

The court overruled the demurrer, and defendant, refusing to plead, and’ stand- 
i ing by his demurrer, was adjudged to pay a fine and costs, to which ruling and 
judgment he excepted, and this case is here for revision. 
` G. H. WILLIAMS, for plaintiff an error. 


W. C. JOHNSON, prosecuting attorney for the state. 
Wizsow, J. 

Three points are designated in this case and insisted upon 
as requiring a reversal of the judgment below. One as to 


the provisions in the charter ef the city of Portland, and £wo 
as to the alleged defect in the indictment. The determina- 
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tion of the first point involves a new construction of the stat- 
ute. The charter given to the city of Portland, contains, 
among other clauses, prescribing the authority of the common 
council, this provision : “To license, tax, regulate and restrain 
bar-rooms, &e.; provided, that no law or parts of laws, 
authorizing any officer of the county of Multnomah to grant 
tavern or grocery licenses, shall apply to persons vending 
liquors within said city." It is insisted upon here by plain- 
tiff, that this latter cause exempts the city limits from the 
operation of al} parts of the law under which the indictment 
is preferred; and, on the contrary, it is admitted by the state 
that the provisions of the statutes, so far as they relate merely 
to the granting of licenses, do not apply to the city of Port- 
land, but is claimed that all the penal provisions of the same 
statutes are in full force there as elsewhere in the state. We 
think this fact is apparent. 


While the statutes of Oregon provide for an easy obtaining 
of a license to sell spirituous liquors by retail, the legislative 
assembly undertook to sedulously guard the public from the 
ill results attending such traffic, and by very special enact- 
ments have restrained the possible infractions of those laws. 
We hold that the provision of that charter secures to the city 
of Portland the exclusive right to license saloons, and, so far 
as the city limits go, those sections of the general law, which 
refer specially to the granting of such licenses, are inopera- 
tive; but we must, so far as possible, construe both the general 
laws and the city charter so that both may be operative, the 
one so far as their provisions have not been expressly 
repealed or restrained, and the other only so far’ as express 
authority has been given it. We cannot think that the legis- 
lature intended to give the city of Portland the exclusive au- 
thority to punish illegal sales of such liquors—doubtless the ' 
city may enact penal ordinances jn reference thereto, which 
are not inconsistent with the general laws of the state. Sup- 
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pose the city should have the exclusive right to punish, then, 
bya plentiful granting of licenses, and a refusal to impose re- 
straining and punitory ordinances, the whole purpose of a 


license law would be defeated, not only within the limits of 


that city, but so far as the influence and control of trade held 
by Portland extends. We have nodowbt but that the grand 
jury had fall right to inquire into the alleged breaking of the 
law in this case, and the circuit court had full jurisdiction 
thereof. 

As to the second point, “that the indictment is clearly de- 
fective in not stating that the liquor was sold in a house in 
which intoxicating liquor was kept for retail.” The grammat- 
ical and ordinary construction of the reading of section five, 
page five hundred and forty-tive, statutes of eighteen hundred 
and fifty-five, clearly separates the offense of keeping open a 
house in which intoxicating liquors were kept for retail, from 
the offense of selling, &c., such liquors on Sunday—anor does 
the first provision necessarily attach to and form a part of the 
offense in the second provision. Any other construetion 
would obviously defeat the meaning and intent of the law. 
The absence of the clause stating that the liquor was sold in 
such a house is not, in this case, a material defect. 

As to the third point. That sundry offenses are charged 
in this indictment, it is only necessary for us to state that one 
offense is sufficiently stated, and that the allegations that, “on 
divers other of said days days, between said day and the find- 
ing of the indictment,” and “to divers other persons whose 
names are unknown," may be strieken out without in any 
wise affecting the sufficiency of the indictment, and without 
affecting the rights of defendant. This is evidently what is 
termed surplusage, and may be disregarded with safety, 

Judgment is affirmed. 
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. SUPREME COURT or THE STATE or OREGON. 


CITY OF PORTLAND, appellant, 
vs. Maltnomah county. 
M. STOCK, appellee. 


M. Stock, defendant below, was brought before tho recorder of the city of Port- 
land, upon a charge of violation of dity ordinance No. 141, committed by unlawfully 
carrying on the business ofa retail dealer, without firsthaving, under that ordinance, 
obtained a license, He was fined by the recorder, appealed to the circuit court for 
Multnomah county, and upon a motion interposed by hia counsel, was discharged, 
and the proceeding dismissed. From this judgment and order the city of Port- 
land appealed, and the whole cage here turns upon the questions involved in two 
of the points specified in defendant's motion to dismiss the proceedings in the court 
below, viz: first, tho charter of Portland confers no power upon the city authori- 
ties to enact ordinance No. 141; zecond, tho amendment to the city charter under 
which the ordinance is enacted is unconstitulional and void. 

G. H. WILLIAMS, for appellee. 

E. W, MocGRAW, for appellant. 


Wuson, J. 

As these questions involve a construction of certain pro- 
visions contained in the city charter, the familiar rule comes 
in for guidance here, that the powers and authority conferred 
upon municipal corporations are to be strictly construed, and 
the limits of such construction is the charter itself. Further 
comment upon the safety of the rule is unnecessary. The 
counsel here admit that this ordinance No. 141 has its vital- 
ity, not from the original charter, passed January twenty- 
fourth, eighteen hundred and fifty-four, but from the amend- 
ment of that act, passed October fifteenth, eighteen hundred 
and sixty-two. Between the times of the passage of these 
two acts, a constitution had been made for the state of Oregon, 
changing in many respects ‘the powers and modes of operation 
of the legislative assembly. The appellee denies the consti- 
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tutionality of the latter act, and claims that, so far as this 
ordinance extends, the proceedings are invalid. In order to 
give a clear understanding of the provisions of the amenda- 


tory act, I will use the digest thereof, as given by the circuit- ^ 


‘court. The act in question is entitled “an act to amend an‘ 
act entitled ‘an act to incorporate the city of Portland. " 
Section one repeals, by reference to number, sections one and 
two of article seven of the original act of incorporation. 
Sections two to six, inclusive, provide for the improvement 
and repair of streets, and for the modes of enforcing the reg- 
ulations made, and being a substitute for the sections repealed. 
Section seven reads as follows: “ That, in addition to the pow- 
ers now possessed by the mayor and common council of the 
city of Portland, the said mayor and common council shall 
have power within the corporate limits of said city —l. to 
license, tax and regulate hacks, cabs and other vehicles, and 
all offensive or noxious trades or occupations; 2. to license, 
tax and regulate dealers in goods, wares and merchandise, 
liquors, provisions, fruits, vegetables, meats, and all persons 
engaged in assaying, melting and refining the precious metals ; 
3. to license, tax and regulate eating-houses, hotels and laun- 
dries; but the power given by subdivision two of this section, 
in relation to dealers in provisions, fruits, vegetables and meats, 
is not to be construed to apply to persons wholly dealing in 
such articles, when produced, raised or manufactured by them- 
selves.” Section eight provides the time when the act should 
go into effect. In direct connection, we cite the constitutional 
provision here called in question, which is found in section 
twenty-two of article four of our state constitution, and reads 
thus: “No act shall ever be revised or amended by mere ref- 
erence to its title, but the act revised or section amended shall 
be set forth and published at full length.” This section of 
the constitution was adopted for good reasons. It had be- 
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come a habit for our legislators to amend existing laws by 
mere reference to their titles, and under that cover to change 
words any and everywhere in its sections—to insert and strike 
out sentences and parts of sentences, to repeal different parts 
of sections at one session and at the next to re-repeal and 
amend, until it had become a great task to discover truly what 
was the existing statute on almost any subject, and without 
the utmost watchfulness the legislature could not know the 
extent or effect of their amendments. There is no question 
of the wisdom in incorporating that provision into our con- 
stitution; and being found there, it comes for the first time 
into this court, in order that, being here construed, tuture 
legislatures can shape their acts in accordance therewith. 
The first question to settle is, whether section seven of the act 
of October fifteenth, eighteen hundred and sixty-two, operates 
as a revision or amendment of any part of the charter of the 
the city of Portland, passed January twenty-fourth, eighteen 
hundred and fifty-four, and if so, of what part. 

Section four of article four of the charter declares in its 
twenty provisions what powers the mayor and common coun- 
cil may have within the city limits. Their authority is found 
in no other place, and they may not, in our judgment, assume 
or exercise any jurisdiction, unless the fair construction of 

.some of those clases warrants it. Section seven of the act 
of October fifteenth, eighteen hundred and sixty-two, starts 
out with this declaration: “That in addition to the powers 
now possessed by the mayor and common council, they shall 
have power—2. to license, tax and regulate dealers in goods, 
wares and merchandise,” &c. Manifestly this section seven 
enlarged the powers previously possessed by the city govern- 
ment—revises and amends them; and if that'section were 
valid, the city authorities could, after the fifteenth of October, 
eighteen hundred and sixty-two, performs acts which would 
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not have been lawful previous to that date. We conclude, 
then, that the act of eighteen hundred and sixty-two is a stat- 
ute which operates as an amendment to the charter, and we 
pass to the determination of the main question. 

The meaning of section twenty-two, article four, of the con- 
stitution is apparent. There is no ambiguity there which re- 
quires extended interpretation, and we avail ourselves of but 
two modes of construction—one from the words of the sec- 
tion, the other from the construction given to that clause by 
states adopting it previously to its incorporation in our con- 
stitution. There might possibly be derived from the section 
two meanings, one of which was adopted by the circuit court, 
that whenever the act or part of an act shall be amended or 
revised, the old law shall be exhibited on the same page with 
the proposed amendments; and the other, which we now 
adopt, tliat when an act, part of an act, or section, is amended 
or revised, the act, part of an act, or section, shall be set forth 
as amended or revised, in full, with the changes incorporated 
in their places. This clause of the constitution was taken 
bodily from the Indiana constitution, and that from a like pro- 
vision in the state of Louisiana. The states of Maryland, 
Michigan, California and Ohio, without enumerating others, 
have substantially the same provision in their several consti- 
tutions. The constitution of ‘Louisiana, adopted in eighteen 
hundred and forty-five, seems to have been the first containing 
such provision. And to determinefour holding now, we may 
review the course of procedure in those states, and recogniz- 
ing as authority their construction of that provision, determine 
what construction shall prevail in Oregon. In 11 Louisiana 
Rep., 56, in the case of Arnault vs. New Orleans, the supreme 
court of that state construed the provision in question as we 
now construe it; and the subsequent statutes of that state 


teem with acts amendatory of others, and in every case falling 
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within our observation, the section as amended, or the act 
as revised, is only found in the statute book. The court in 
that case says: “It was intended that each amendment and 
each revisal should speak for itself; should stand independent 
and apart from the act revised or the section amended.” It 
was therefore provided that “in such cases,” if the object was 
to revise an act, it should be “re-enacted” throughout; if the 
object was to amend an act, then the section amended should be 
“re-enacted and published.” (See statutes of Louisiana, 1856, 
pages 17, 27, 14—5—6, 80, 96, and statutes of 1860, pages 64, 
67, 70, 81, £c.) With the same provision substantially, we 
find the statutes of Michigan, Maryland, California and Ohio 
exactly conforming to those of Louisiana. (See statutes of 
Michigan, 1859, pages 28, 30, 38, 37, 91, 96, 148 ; statutes of 
California, 1860, pages 138, 141, 157, &c; statutes of Maryland, 
1861-2, pages 12, 16, &c.; and statutes of Ohio, 1858, pages 
12, 78, T4, &c., and of 1860, pages 17, 20, 21, we.) And the cases 
in' point oceurring on the statute books of those states are very 
numerous. In Indiana a somewhat different rule prevails, by 
which the circuit court in this case below seems to have been 
guided. In Langdon vs. Applegate (5 Ind. R, 328), a majority of 
the court held “that the meaning of this section is, that the 
act revised, or section amended, shall be inserted at full length 
in the act amending or revising it.” Same doctrine held in 
Rogers vs. State, 6 Ind. 31. Same doctrine reaffirmed in 
Kennon es, Shull, 9 Ind. 154, and Armstrong vs. Berryman, 
18 Ind. 426. In 9 Ind. 102, Wilkins ve, Miller, Justice Stu- 
art follows the ruling in 5th Ind. 328, but dissents. In 9 Ind. 
118, Littler vs, Smiley, Justice Gookin dissent, From a full 
review of the authorities, we come to the conclusion, as ex- 
pressed in the Louisiana authorities, that if the object be to 
revise an act, then the act so revised should be set out in full; 
if the object be to amend an act, then the section as amended 
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must be set out in full, incorporating all changes and amend- 
ments. In this case, the act of October fifteenth, eighteen hun- 
dred and sixty-two, in its title professes to “amend an act entitled 
an act to incorporate the city of Portland,” and section seven 
under review, does amend and enlarge section four, article 
four, of the former act without setting-out in any way the 
section or sections amended. In view`of the clear meaning of 
the constitution, we conclude that the act in question is un- 


constitutional, and the proceedings under the same are invalid. 
Judgment is therefore affirmed. 


= Supreme Court oF THE STATE OF OREGON. 


PATRICK D. PALMER, plaintiff in error, | 
vg. Marton Co. 


STATE OF OREGON, defendant in error. 


Atthe September term, A. D., eighteen hundred and sixty-two, of the circuit 
court for Marion county, an indictment was preferred ngainst Palmer, charging 
him with having lawfully kept opo a bbuse, 1n which intoxicating hquor was kept 
for retail, on Sunday, and alleging that the house was in the city of Salem. Upon 


arraignment, Palmer, by his counsel, demurred to the indictment, and claimed, ns 
grounds of demurrer : 


1st—That said indictmont does not show facts sufficient to constitute a public 
offense. 

2d—The grand jury had no jumsdiction over the subject. 

3d—The law under which dofendant is indicted, has been repealed. 7 

4th—The indictment does not show that itis necessary that said house should 
be closed on Sunday, 

5th—The indictment does not show that tho statute 231m forco in said town of 
Salem. . 

6th—Tho said law under which this indictment is found 15 unconstitutional and 
invahd. 
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The court overruled the demurrer, and defendant excopted to"tho ruling, aud re- 
fused to plead; and thereupon the court assessed a fine, and tho case comes into 
this court upon error, alleged in overruling the demurrer. 

G. H. WILLIAMS, for7plaintiff. 

R. MALLORY, prosecuting attornoy for state. 


Witson, J. - ‘ 


In support of the allegation of error in the action of the 
circuit court, two positions are principally relied upon here: 
First—That the grand jury had not jurisdiction of the subject. 
Sedond— That the charter of the city of Salem confers upon 
the city government the exclusive power to regulate the busi- 
ness of saloon keeping. 

In the argument, reference is made to the general law 
passed by the territorial legislature, January thirteenth, eight- 
een hundred and fifty-four, to prevent Sabbath breaking, 
which confers jurisdiction only upon justices of the peace, and 
authorized them, upon conviction of an offender, to assess a 
fine, not exceeding ten dollars; and in the-enumeration of of 
fenses, under that law, is found that of keeping tippling. 
houses on that day. At the same session, on the eighteenth 
day of January, eighteen hundred and fifty-four, the legisla- 
ture passed the act under which this indictment was found 
and presented. Section five of that act, page five hundred 
and forty-tive, provides that “no person shall keep open any 
house or room, in which intoxicating liquor is kept for retail, 
on the first day of the week, commonly called Sunday,” and 
limits the fine at not less than ten and not more than twenty- 
five dollars. 

Counsel for Palmer now claims, as the first point, that the 
prosecutions should have been under the act of January thir- 
teenth, eighteen hundred and fifty-four, and before a magis- 
trate; and, as a necessary consequence, the interposition of a 
grand jury was impossible. 

The statute providing for the licensing saloons for the retail 
of spirituous liquors, had not been madé at the time of the 
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passage of the Sunday act of January thirteenth, eighteen 
hundred and fifty-four; and doubtless it was the intention of 
the legislative assembly to provide special legislation in refer- 
ence to the restraining and regulating of a business which, 
legalized by solemn statute, is so productive of evil results. 
And we hold that the act of January-exhteenth, eighteen 
hundred and fifty-four, providing for licensing saloons and for 
regulating them, virtually repeals so much of the Sunday 
law, or so much of any former statute, as undertook to regu- 
late such business; or, rather, that the regulation thereof 
is excluded from the operation of such previous existing pro- 
visions. (21 Pickering Rep., 373.) By section nine, page 
five hundred and forty-five, the violation of any of the pro- 
visions of the chapter under which this prosecution was had, 
is specially subjected to the action of a grand jury. 


As to the, second point, a brief reference to the charter of 


the city of Salem is necessary. On the nineteenth of October, _ 


eighteen hundred and sixty—page one hundred and seven, 
session laws—the city of Salem was incorporated; and we 
need, for the purposes of this decision, refer to but two of the 
provisions of that charter. Section six, page one hundred 
and eight, reads thus: “The mayor and aldermen shall com- 
pose the common council of said city, and at any meeting 
shall have exclustve power to license, tax and regulate bar- 
rooms, tippling houses, &e, That the tax and license hereby 
granted, shall be in addition to those made by the county. To 
make by-laws and ordinances not inconsistent with the laws 
of the United States or of this state.” It certainly is an act 
of regulation for the carrying on of any business to prescribe 
the hours or days within which such business shall be trans- 
acted, or to forbid its transactions upon any certain day, or 
for any certain time. And if, as the act provides, the com- 
mon council have the exclusive power within the limits of 
Salem, to regulate saloons, then, in the absence of any provi- 
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sion prohibiting the full exercise of that regulating an author- 
ity, we should hold that the right of such regulation belonged 
to the city alone. But the last clause of the charter, as above 
quoted, clearly indicates that the city of Salem undertook the 
exercise of its privileges and authority with a full recognition 
of the force and overruling power of any and all laws.of the 
state of Oregon then existing. The act of January, eighteen 
hundred and fifty-four, now in question, had been for years in 
full force, and under it many offenders had been subjected to 
its penalties, and we cannot see how this charter provision in 
any way lessens its force. We admit that the legislative as- 
sembly might, by express provision, change the workings of 
any law,over a particular portion of our state, but until such 
act clearly appears to have been made, and that too in the 
absence of any and all such saving clauses as the last one 
above quoted, we hold the state laws to be in full force wher- 
ever their passage sent them. 
Judgment is affirmed. 
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Tus SUPREME Court or TOE STATE or OREGON. 


THE OREGON STEAM NAVIGATION COMPANY, 
plaintiff, 
VE. 


* 


THE CITY OF PORTLAND, defendant. 


MULTNOMAH COUNTY. 


Under a provision of the charter granted to the city of Portland January twenty- 
fourth, eighteen hundred and fifty-four, the city government had authority to levy 
and collect taxes, not to exceed one-half of one per centum per annum upon all 
real and personal property made taxable by law, for county and torritorial (state) 
purposes, Section ten of article four of the charter further provided, ‘* That if 
any person or persons, not previously taxed at any time. after the anuual assess- 
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ment, shall commence to sell or barter any goods or chattels not previously assessed 
for city taxes within said city, such person or persons shall be liable to be assessed 
in respect of said goods and chattels, and shall pay to tho said city a tax on ssid 
property in the same proportion to the annual tax last assessed, or to the annual 
and extra tax last assessed, as the time intervening between the said commence- 
ment to sell said property and the next annual assessment bear to the whole year, 


Section four of arhclo six of the charter provides that ''itshall be the duty of 
the xssessor, in addition to the duties prescribed by the ‘common council, to make 
out, within suth timo ns the common council shall order, a correct list of ml the 
property tniable by law within said eity, with the valuation thereof, which he 
shall cortify and return to the common council. Said hst and valuation shall be 
in the manner prescribed by law for assessing and collecting county and territorial 
taxes. Should the owner of any property assessed not be satisfied with such valu- 
ation thereof, he may apply to the common council for a reduction of the assess- 
ment,” £e, Section fiyo of same article gives the collector power to enforce col- 
lection of taxes in the same way as a sheriff might collect county and other taxes. 


The Oregon Steam Navigation Company was formed as a corporation, haying its 
place of business in Portland, on the twenty-fifth day of November, eighteen hun- 
dred and sixty-two, and became possessed of property, on the fifth day of Decem- 
ber, 4. n. eighteen hundred and sixty-two, by purehase and transfer from a com- 
pany organized-by the same namo under authority of the territory of Washington, 
and the business of said corporation is the navigation by steam, &c., of rivers in 
Oregon, £e. The only real estate held by said company in Portland had been 
assessed under the annual assessment, and the taxes had been paid. The rogular 
annual assessment for the year endmg July first, eighteen hundred and sixty-three, 
was made and returned to the common council in September, eighteen hundred and 
sixty-two, and taxes levied thereon by ordinance, passed November twenty-sixth, 
eighteen hundred and sixty-two. In Apni (twenty-ninth), eighteen hundred and 
sixty-threo, the common counoil ordered the assessor to assess proporty for that 
year, ending July first, eighteen hundred and mixty-three, not included in lus list 
of September, eighteen hundred and siaty-two, and the assessor found as *' not 
assessed’? tho sum of seventy-five thousand dollars, personal property of the cor- 
poration formed m November, cighteen hundred and sixty-two. This assessment 
was ordered to be amended and referred to the assessor again, und on the third day 
of June, eighteen hundred and sixty-threo, was returned, approved, and taxes 
ordered to be collected thereon by warrant then issued to the collector. On this 
amended assessment roll was the sum of one milhon dollars ($1,000,000), assessed 
against the O. 5, N. Co. Upon refusal to pay $4,000 as tax, the collector, on the 
seventeenth day of June, eighteen hundred and sixty-three, levied upon the steam- 
boat Julia, belonging to the O S. N. Co. The O. S. N. Company and the city of 
Portland submit in an amionble suit to the circuit court to determine whether the 
said Ò. S. N. Company is liable to the city of Portland in said four thousand dol- 
lars as tax, or in any sum, aud if so linb]é, for what amount and on what property. 
The circuit court, by judgment filed July thirteentlf, aghteen hundred and sixty- 
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three, found that the O. S. N. Company were not indebted in any amount for taxes, 

and that the assessment, under order of April twenty-ninth, cightcen hundred and 

sixty-three, was unuuthorized and void. From this judgment the city appoaled, 

and the case is in this court for detérmination. 
WILLIAMS & STRONG, counsel for company. 
E. W. McGRAW, city attorney. 


Wirsox, J. as 


The charter given to the city of Portland authorized the 
assessment of property for taxation to be made in the same 
manner prescribed by law for assessing and collecting county 
and territorial taxes, and the city assessor could go no farther 
than the county assessor might, in the discharge of the duties 
of his office. By statute passed in eighteen hundred and tifty- 
four, page £16, the county assessor, within a prescribed time, 
was required to assess all the taxable property in his county, 
and return his roll to the county commissioners, and that hav- 
ing been done and corrected, his official authority was ended. 
So with the city assessor; having completed his assessment 
roll as required by ordinance, and returned the same, his au- 
thority was ended, so far as the annual assessment was con- 
cerned. To save any omissions in the return of the county 
assessors, the legislature by act passed January twenty-six, 
eighteen hundred and fifty-five, page 418, section three, pro- 
vided that, when the sheriff engaged in collecting taxes dis- 
covered such omission to assess, he might and it became his 
duty to assess such omitted property. No such authority was 
ever given to the city of Portland or any of its officers. The 
city collector, by section five, article six, of the charter, only 
had the same powers and authority as the sheriff had to collect 
and compel payment of city taxes—not to assess any property. 
The only exception to this view of the case is found in section 
ten of article four of the charter; but it is not pretended here 
that the O. S. N. Company would come in any event under 
that section. They were not and have not since been engaged 
in selling and bartering goods, &c. We think that when the 
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assessment was made by the city assessors, in September, 
eighteen hundred and sixty-two, and returned, and the tax 
levied thereon by the common council, November twenty- 
sixth, eighteen hundred and sixty-two, there was not any 
authority left to the common couneil to order a re-assessment 
in April, eighteen hundred and sixty-tlireé, unless, under the 
provision of the charter, they had taken the proper steps to 
raise a special tax. The conclusion, then, is, that the assess- 
ment made in the spring of eighteen hundred and sixty-three, 
and returned to the common council, so far as the facts in this 
ease are concerned, was unauthorized and void. The O. S. 
N. Company had no property subject to assessment, until 
December fifth, eighteen hundred and sixty-two,a time 
subsequent to the assessment and levying of the 
taxes for that year and that company was not with- 
in the exception in section ten, article four. The O. S. N. 
Company were not liable to the city of Portland for any 
amount of tax as claimed. In view of the strict construction 
to be placed upon the authority and powers given to muni- 
cipal corporations, we ean come to no other decision. 
Judgment is therefore affirmed. 


- SurnEME Courr OF THE STATE or OREGON, 


DANIEL CARLAND, plaintiff in error, ] 7 
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ve. Douglas county. 


L. HEINEBORG, defendant in error. 


So many of the facta as are necessary to be stated in this case will appear in the 
opinion of thewourt. 
B. F DOWELL, for plaintiff m error. 
L F. MOSHER, for defendant in error. 
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Wirson, J. 
Upon a bill and notice of suit filed in the cirenit eourt for 
Douglas county, there was a return of service as follows: 
I hereby eertiy that I sers eå this bill and notice, by leaving two copics of shig 
bill and notice at the dwelling house of Daniel Carland, zn Douglas county, with a 
young white man, residing with tho famil , over the age of fourteen years, with the 


request that he hand them to Mrs. Carland. JOHN FULLERTON, shori 
October 29th, 1867. 3 


* 


There was also recited in the order of court directing refer- 
ence to a master as follows: “And it appearing that the rc- 
spondants have been duly served with notice of this proceed- 
ing and a copy of the bill? Ge. It is also admitted that the 
original notice, if any there were, has been lost, so that no 
copy thereof, or other indication of existence, appears here, 
Upon this record and admission, we are asked to 1everse the 
action of the cireuit court, and two questions are urged by 
plaintiff inerror. First—was the return of service, complaint 
and notice sufficient to bring defendant below into court. 
Second—With such a return by Fullerton, and a full recital 
of proper service of bill and notice; and of default of defend- 
ants, is it sufficient to conclude the parties now. i 

In reference to the first point, onr attention is called to two 
positions—that there was no sufficient service, and that no 
proper person certifies to the service. Statutes of eighteen 
hundred and [ifty-tive, page cighty-six, section twenty-nine, 
clause five, provides, “in all other cases to the defendant per- 
sonally, or if he be not found, to some white person of the 
iamily above the age of fourteen years, at the dwelling house, 
‘or usual place of abode of.the defendant." It is eminently 
proper that all reasonable steps are to be taken to bring to the 
notice of a defendant that proceedings have been instituted 
against him ina court, and I think it equally proper to hold that 
when there has been a substantial compliance with statutory 
requirements as to service, parties should be required to answer 
or besubjected to the burden of default. In this case; every re- 
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quisite was literally complied with, except as to the relation 
sustained by the person with whom the papers were left. The 
words in the statute are “of the family,” and those in the 
service are “residing with the family.” Tt certainly would 
be true, that one residing with a family would constitute a 
member of the household, and for all~purposes required for 
service of such papers, we think he would be of the family, 
«be.—that the service in this respect would be sufficient. 
Again, ihis cause was entitled of Douglas county, addressed to 
the judge of the court of that county, and the return embraces 
in its certified facts that service was made at the dwelling 
house of Carland, in Donglas county, and is then signed by 
John Fullerton, sheriff. It ig not beyond any reasonable 
presumption for a cout to hold that no other than the sheriff 
of Douglas county was the person making that certificate with 
the papers and the officer before it. The circuit court below 
found that said Fullerton was the proper officer, and in view 
of the facts here, and the record there is no reason for declar- 
ing the service insufficient in this respect. 

As to the second point, There is Ho Griginal notice on file, 
and this transcript contains no copy of such paper, and tho 
question submitted is—with the recitals upon record in due 
form—ought the decree of the circuit court to be disturbed 
for the reason that a material paper is not now found among 
the papers in the causes. We hold it should not. When this 
decree was rendered below, there was no other way -provided 
by law for the preservation of the record, than the prepara- 
tion and filing of what was called à judgment roll, and the 
entry of judgment upon the court journal. This preparing of 
judgment roll, embracing certain papers, was the duty of the 
clerk, Our present code provides especially for a more sufti- 
cient security. Section sixty-one, page one hundred and nine- 
teen, statutes of eighteen hundred and fifty-five, in force at- 
the time of this decree, provided only for attaching together 
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and filing certain papers, of which the notice is one. The 
better rule would have been, upon the entry of judgment, to 
have made a full record of the papers constituting the judg- 
ment roll. In the absence of such a provision, we must avail 
ourselves of all due precaution, and, by our findings, preserye, 
as far asis reasonable, all the rights of the parties. If we hold 
that, while return of service and the record are properly made 
and default properly entered, every paper requisite to perfect 
the judgment roll should be kept constantly on the file of the 
court, in order that the judgment creditor can enforce his 


judgment by collection under execution, it would be but a 


compelling necessity for the creditor to stand guard over the 
office were the records were kept, and would require us to in- 
sure against the acts of interested persons, who, by the de- 
signed abstraction of a single paper, might render trial and 


Judgment unavailing—an insurance against losses which no 


court could prevent, It is true that upon this point authori- 
ties are conflicting. (See 1 Smith's Leading Cases, 841—29.) 
It is essential that courts have such jurisdiction, that parties 
and their rights shall not be unfairly dealt with; and when a 
court has so disposed of its business as to leave no other im- 
‘pression upon us, after due consideration, than the strongest 
of presumptions that it has properly exercised its authority, 
neither technicality, or apparent omission, or loss, should 
«cause us to disturb a solemn decree. We think the court be- 
‘low rightly took full jurisdiction, and that parties are con- 
cluded thereby. 
Decree is affirmed. 
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AMENDMENT. 


PAGF. 
The constitution of the state provides that “no act shall ever be revisod or 


amended by.mere reference to its title, but the act revised or section 
amended shall be get forth and published at full length.” 
Held that the act or section, as revised or amended, shall be sct forth and 
published at full length. — Noland vs. Costello. ne senere avens ee ssesses 33 
The City of Portland vs Stock sass sc cee essar teen oe te tee re ae oor &9 


ANSWER. 


An answer, in the naturo of a plea in abatement, should be plead scparately 
and disposed of before an answer to the ments is considered — Hopwood 
vs, Pattereon,es eene eee tree 


"P — cen nensen pesosa &0 
An answer which sets up for defense the pending of a former euit for the 

same cause of action, should state that such former suit is still pending 

at the timo the answer is interposed.—Jd. 
A supplemental answer 13 not a waiver of all former pleas not inconsistent 

with it.—Hamlin vs. Kenny.. . 
When a defendant, in an answer, uses the words, “ defendant, for answer,’* 

&o., “ says that he has not knowledge or information sufficient to form a 

belief us to whether the mattcra charged in the complaint are true," held -+ 

that the answer was sufficient-—Daker vs. Blanchett et al.. «9 
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* APPEARANCE. 


A voluntary appearance in court does not waive a defendant’s time to plead. 
It only waives informality of process and service,—Harker ct al. vs. Ze. 3 
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+ CERTIORARL 


Tho circuit court, having suporvisory control of all'infezior tribunals, in the 
absence of n specific Jaw, 4 reasonable timo will be allowed to bung up 
their proceelings by certiormi—Thompson vs Come Multnomah Co .. 

Certiorari ies to the county court to bring np and review its proceedings in 
laying out a pubhe Inghway —-Id. 

Certiorari lies only to review judicial and not ministerial acts.— Id - 

x * 
DEDICATION. 

X dedication of a publie square in the city of Portland, to be binding an the 
proprietors of the town site of said city, must have beer mado since the 
act of congress of the 27th September, 1830,—feland vs. the City of 
Portland sos aeeoe a uua sese a 
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DEMURHRER. 
If thore be more than one cause of action and the demurrer be to the whole 


complaint, and ene cf the causes of action Le good, the demurrer will be 
overruled —Ketehum vo The State eese see cones eck tee an ee rt etara 


DONATION LAND CLAIM. 


issiderico an 1 cultivation must be actual on some portion of the land, and 
the possession of the whole tract must be on adverse possession ,—-that ig 
io say, a possession that gives the claimant control of the whole premises, 
es occupier or landlord. —Starr y8. Stark. aa ues ete e serres 
The claimant of a, donation Jand claim, under the act of congress of the 27th 
of September, 1350, must set the Jand apart for his own use, and designate 
it by boundaries with reasonable certainty, and any substantial change m 
the location will be an abandonment of his claim and tho taking of a new 
one.—Thonas Carter va. W. V. Chapman and wifes. es 


t 


DOWER, 


Ynder tho laws of this stato, dower cannot attach to in equity.—Iamum 


s 
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EMBEZZLEMENT. 5 


See LARCENY; page 98. 


DNDORSER, 


One who indorses his name in blank on the back of r negotiable paper, be- 
fore it is delis ered to the payee, with the uddition of the word “security,” 
does not become liable as 2 guarantor or maker, bub only as an endorser, 
and 13 entitled to demand and notice. —Kamn vs. Holland cal... nes o 


PAGE, 
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EQUITY, 


Equity affords no relief to a party who has lost his remedy et law, through 
ignorance of a fect which he might have obtamed by proper diligence, un- 
less there 3$ Some mistake, accident or fraud—Pahre vs, Preescy ... . $ 


i ESTOPPEL. 


The grantee, under a quit-claim decd, agninst whom a sutas bi ought for 
tho assignment of dower, 1s not estopped from showing that the husband, 
through whom he deies title, rever wes seized of such an estate as enti- 


tled demandant to dower —Faraum yg, Loomis. ... bo e. vs. 


EVIDLENOL. 


‘The registration of 4 married women’s separate property is not competent 
evidence to show how she acquired the property. 
cc Mannigp Wounx 


To prove the dedicilion of a publie square to public use, where a map is re- 
lied on ts proof of such dedication, yt must appear to the jary that the 
donor either made cr recognised the map as correct aud assented to it,— 
Leland vs. the City of Portland. voc sev cen ten sees S. du 


] EXECUTION, 
If tho execution 15 rogular upen pts face, the court will not go bach of it, on 
a motion in proceedings concerning the sale, tà inquire mto the validity of 


the judgment recited —Crierold ws Stoughton.. 6 senao ee 
‘The statute requiring the sale of land under cacention, when it consists of 


hnown lats or parcels to be sold separately, is directory. —Jd. 
A sale will not be set aside on a motion, becso tke lots or parcels were not. 
sold separately, unless it appear that the price was inadequate, o» that 


there was fraud or abuse of power vr injury —Jd 
i LI 


FRAUD. 


The Starrs claim certain lots in the city of Porland, under tho town-site act 
of congress of the 23d of May, ISt, by occupation for the purposes of 
tado and commece 

Hold, that being actual oceupants of these lots, in good fath and for tho 
purposes of trade and commerce, they have sufficient color of title, under 
tho patent of the city, to give them a standing in 2 court of equity to 1m- 
peach, af they eon, the patent to Stark, on the ground of fraud in obtain- 
ing ut from the goyernmen*—Sfa-r vs Stark .. ust teks V Sa RR 


INDICTMENT. 


Tt is not a material defect in an mdwtment for selling intoxicatipg liquors 


111 ` 
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16 
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PAGE. 
on Sunday, to omit to state that the liquor was sold in a house in which 


intoxicating liquor was kept for retail Burchard vs. State... senesress sae 82 
An indictment for gelling liquor on Sunday, charged the name of the person 
and the time on which the liquor was sold; and alao charged that the de- 
fendant, on divers other days between said day and the finding of the in- 
dictment, and to divers other persons whoso names are unknown, sold ^ 
liquor, &o.t 
Held, that the allegations, “ on divers other days between said day and the 
finding of the indiotment, and to divers other pérsons whose names nro 
unknown," may be stricken ont as surplusage, and that such indictment 
does not charge more than one offense.—Jd, 


JUDGMENT. 


A judgment may bo attacked on a motion for leave to issue execution under 
section 292 of code, where the court hud not jurisdiction of the defendant, 
such a motion between the original parties is not a collateral proceeding. 
—.Hunaaker vs. Cofin .cccsssvavssoneey ansees eopsevensngeacnstpensnnhseccesegeveesebacbane 9 
A judgment will not be reversed for error which plainly could not havo 
prejudiced the rights of the parties.— Garrison vs. the City of Portland.. 29. 
Qu a judgment rendered in form in the state of New York, under their law 
in relation to joint debtors: Held, that where one of the defendants vol- 
untarily appeared or was served with process, he is concluded from going 
behind the judgment, when suit is bronght upon it here, and examining 
into the original cause of action. Otherwise, where a defendant was not 
served with process or did not voluntarily appear— Swift et al. va. 


Stark et OL sese ves va d val oo ur xv *9vtuosschsvà ve oye tA qauebossósepoverearbeoveodobtóaevnten 39 
* 


JURISDICTION, 


Judgment recovered without jurisdiction of the pérson of the defendant is 
void —Hunsaker va. Coffin, Lise eee certe Ve EDT p FR VR RIA 9 
In proceedings of all inferior tribunals, every jurisdictional fact must appear 
affirmatively upon the face of the record.— T'Aompson vs. Board of Co. 
DUMP CIN mEE— ÁÓ 4T 
In an application to county courts for laying out highways, the petition of 
twelve houscholders and the public notice fequired by law, are jurisdie- 
tional facts.—1d. xS 
An inferior tribunal having once acquired jurisdiction, the same intendment 
of regularity will be made as for tho procecdings of superior courts.—Jd. 
Sec Justice or tHe PEACE., 


JURY. 


The court having discharged the regular panel of jurors in attendance at 
that term, has not the authority to order another jury and compel the de- 
fendant to go to trial unwillingly —Mowesean ve. Verder wissen 13 


4 
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PAGE. 
Iu the formation of a jury, a Juror being called and challenged peremptorily, 


it was not error for the court to allow the challenge to be withdrawn be- 
fore another juror bad been called,—Garrison v3 The City of Portland. . 

In an action against a municipal corporation for damages, a resident and 
tax-payer is not a competent juror.—4d. 


Ww 
-$ 


JUSTICE OF THE PEACE. 


The jurisdiction of a justice of the peace 2s not limited by the constitution 
to the amount fixed hy the law in force at the time of its adoption but 
may bo regulated by the legislature —Noland vs. Costello sse s 232 


LARCENY. 


When an agent embezzles the money of his employer, under the statuto of 
1855, to charge in the indictment that the crime i$ larceny, but calling the 
crime embezzlement, 18 a proper deseription —State ys, Sweet... eese 58 


LICENSE, 


The charter of the city of Portland, so far as ıt relates to the granting of 
license, repeals the statutes but does not affect the penal provisions thereof 
— Burch aid we. State ssesssrava s oe o oesseosposn a ssa sehen ote eater rhe ever ae $3 


- 
xa 


« LIMITATION. 
The statute of limitations does not run upon a demand against the State 
watil the right to bring smt is given —Ketchun vs. The State, 0 
MARRIED WOMEN. 


A married woman cannot be depnved of her real estate except by deed.— 


Exi 


Carter va, Chapman and sife., eee eee ee eee nee srera sar sarae 

At a sale, under a decree of eeoa of a lot supposed to belong to o P., 
but in fact belongs to his wife, who was not served in the foreclosure suit. 

Held, that the wife, by her mere silence, was not estopped from afterward 
asserting her rights. —Fakte vs. Presseys e ove overs © 8s on senses ac ernenenes 16 

Held, that although she received a part of the purchase money of the sale, 
she must he taken to have acted as azont for or subject to her husband 
—Id. | 

Held, also, that the legal titles of mortgaged property being in the wife, she 
ig & necessary party to tho foreclesute suit.—Jd. 

A msrried woman may hold property as her separate property without the 
intervention of a trustee, and may exchange one species of her separate 
property for another, and may sell any part of her separate property and 
retain the purchase money as her own, or with 1t buy other property, to be 
held by her in the same manner and for the samo purpose. —Drumnet vs. 


Weaver. .revesoes PROOES OR RRer Ree CEEOL OD ecrced 564954905 ROTEOEDH TOE +t $5964 Svbavesasesoteh & 42. 
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TAGE. 
Either registration or actual or constructive notice, ax in cases of deeds and 


mortgages of land, would be sufficient to bind the party attempting to 
deal with her husband concerning her property —ld. —— 


RECOGNIZANCE, 


Whero a party is under recognizance to appear in the Circuit Court and an- 
swer a charge and not depart without leave of the Court and abide thé 
judgment thereof in all things, and the party appears in Court and the 
cause is continued until the first day of the succeeding term, the party is 
bound to appear at the time to which the cause is continued, and the bail 
Will not be exonorated unless they deliver the party into custody in open 
court and express their dissent.— Waldron, Co. Treas. vs. Harrison & ^ 


r4 


~ 
Glark,......... béosqeeot 000440 €. EaqUARSÀ qapabosvepoesthveyyduAaPoQts40pe 4tiseuveó o0 beta bl puanees [m 


SLANDER. 


It is a sufficient allegation in a compleint in an action for slander to show 
that the words were spoken in the presence and hearing of some person or 
persons, to state that in certain conversations or discourses defendant did 
publish, declare, &c., as these words sufficiently imply the presence of 
hearers and indicato that the declarations were public and notorious.— 
Hurd v8. Moore .. ccccccarsoveens cvcvcsencegeed seen t aea sean oo cangeanestedanecceer ses stones $5 

Words are to be taken in the sense in which they are generally understood,” 

^ and when that puts upon them a guilty sense, itis incumbent on the de- 
fendant to show that they were innocently used.—Id. 


STATUTES. 


"To repeal an act by implication there must be a subsequent statute on the 
game subject and providing for the same subject matter, so that at the 
time the legislature enacted the subsequent statute they must have intend- 
ed it as a substitute for the formér.— State v1. Benjamin, eese 57 


BUMMONS. 


The sheriff?s certificate, that he served the summons and complaint by leav- 
ing a copy at the place of residencé of the defendant with a winte person 
over the age of fourteen who was residing with the family, is sufficient 
service.—Carland vs. Heineborg,....sscovnseos een D———— DS 
See JupawExT. 


SURETIES. 


Tho sureties on an executor’s bond cannot be sued until after default of the 
executor in the probate court.— Hamlin. va. Kenny, ajrtrqos4dosttaasegesiveeve 55 
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SUNDAY. 


VAGE. 
‘The act of January, 1854, to provent Sabbath breaking, is not repealed by 


the charter of tho city of Salem, and tbe right of the common council for 
said city to regulate bar-rooms, tippling houges, &c , is subject to said act. 
State vs. Palmer... co eee ob e000 vere won nate NRERIN oF PENE te teen 21 
Justices of the peace do not have exclusive jurisdiction over violations of 

this law —Jd, E 


"P ~ 


WIFE. 


Sec Mannrmep WONEN. 


At 
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Jery Tery, 1862. 


WILLIAM T, WELCKER, 
RUFUS MALLORY, 
JOUN CUMMINS. 


SEPTEMBER Tura, 1803. 


JOSEPH GASTON, 
L. B. HIGBY, 

F. 0. McCOWN, 

N. H. GATES, 


JAMES S. REYNOLDS, i 


JESSE A. APPLEGATE, 
9, F. RUSSELL, 

JAMES F. WATSON. 
P.S KNIGHT, 

JOSEPH D. LOCEY, 

D. W. LICHTENTHALER. 
J. J. WALTON, Jr, 

C. B. BELLINGER, 

II. N. GEORGE, 

O, HUMASON, 
LEOPOLD WOLFF, 

X, N. TANDY, 

EUGENE SEMPLE, 
DAVID FREDENRICH, 
D M RISDON, 

X. W. MITCHELL, 

T. F. CHADWICK, 
JOSEPH N. DOLPH. 


"R. WILLIAMS, 
E. E. HAFT, 
3. B. MEDORUM, 


SEPTEMBER Terv, 1864. 


E. W. HODGKINSON, 
JOHN H. STINSON, 
J. T. DALY, 

W. W. UPTON, 

W. R. WILLIS, 

L D. HAINES, 

GEO. B. DORRIS, 
JAMES R. NEIL, 
EDWARD C. ROSS, 


| L. EVERTS, 


D. A. QUICK, 

A. G, HOVEX. 

J. W. WIEALLEY, 
ISAAC STIERS, 

C. R. MEIGS, 

R H.BOOTH, 

WM. F. BRENNAN, 

G. H. STEWARD, 

THOS. D. WINCHESTER, 


Serrewper Term, 1865, 


ANDREW J. LAWRENCE, - 


JOHN J. SHAW, 

W. F. TRANBLE, 

C, H, LARABEE, 

3. A. MORELAND. 
HENRY W SCOTT 
MW ADAMS, 

L. PLINN, 

J F. McCOY. 

RUSSELL B MORFORD 


SEPTLMBER TREM, 1806 


ORANGE JACOBS, 
L.O.sfTERNS, |, 
GEORGE P, BOLMAN, 
JAMES H SLATER 
JASPER W. JOHNSON, 
GEO V. SMITH, 

WM D. HARE, 
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^ P.C. SULLIVAN, 4 
AL P. BULL. 

_ 0. P. MASON, 
R A PIERCE 
P.L WILLIS 
B. WHITTEN 
R € DYBEE, 
THOS H. BRENTZ. 
JAMES G CHAPMAN 
E. M. ENGLE. 
B. HERMAN, 
JAMES GUTHRIE, 
CYRUS A DOLPH, 
T B HANDLEY 
S C. SIMPSON, 

€ BEAL. 

JORN CATLIN, : ` 

8 HURLBURT. 

JAMES B UPTON y 
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RULES 


OF THI 


Supreme Court of the Stateot Oregon . 


IN ADDITION TC THOSE HERETOFORE PUBLISHED. 


Rrrr 24. It is ordered that the examination of applicants 
for admission as attorneys, shall be conducted by the justices. 
and that the cxamination be divided into the following 
branches, viz: Pleading, Evidence, Contracts, Real Property, 
Equity; and that each applicant must be prepared for exam- 
ination in the following Looks, viz: Chitty on Pleadings. 
Wharton’. Criminal Law, Greenleat on Evidence, Black- 
stone’s Commentaries, Kents Commentaries, Story's Equity 
Jurisprudence or Willard’s Equity Jurisprudences, It is fur 
ther ordered, that each applicant must produce the affidavit of 
rome attorney in good standing, to the time the applicant may 
have been engaged in the study of law; and also the affidavit 
of two attorneys as to the applicant's moral charaeter. 

Rurnr 25. It is ordered by the court, that in all cases heard 
in this court. the counsel on both sides shall presenta printed 
brief containing an abstract of the pleadings, the points re- 
lied upon by the counsel, references to the authorities cited— 
arranged under the proper heads—and shall serve copies of 
such bricf upon the opposite counsel, at least one day before 
the hearing: anq at the hearing shall furnish a copy of such 
brief to cach of the in Lze-, and file a copy with the papers in 
the case. 

tex 93. Ordered, that the eauses from each judical dis- 
drict be docketcd together, and be heard in the order in which 
they may ~tand—tho-e fiem the first district first, then those 
from the second di trier, and so on, in numerical order, 


s 


